IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

In the matter of : ClVviIL ACTI ON

No. 00-3434
DARLENE A. HELEVA

(BKY. No. 98-20358)

VEMORANDUM ORDER

This is an appeal froma final order of the United
States Bankruptcy Court. This court has jurisdiction pursuant to
28 U.S.C. § 158(a)(1).

I n Novenber 1990, Pine Gove Ford (“PGF") entered into
agreenents with Ford Motor Credit Conpany (“Ford”) for the
financing of new, used and denonstration autonobiles. The debtor
was one of two officers and sharehol ders of PG-. To secure the
| oan, PGF granted Ford a security interest in PGF s new, used and
denonstrati on autonobiles, machinery, furniture, equipnent,
parts, inventory, accessories, supplies and accounts receivable.
Ford perfected its security interest. The debtor individually
al so executed continuing guarantees, agreeing to act as surety
for all of PGF s indebtedness to Ford.

When PG- sold vehicles that were part of Ford’s
collateral and failed to repay to Ford the financed anount of
t hose vehicles, Ford declared a default by PG-. The parties then
entered into a forbearance agreenent to allow PG- to repay the
noney owed to Ford. PG was unable to pay nonies due. On

May 30, 1997, PG- filed a voluntary petition under Chapter 11 of



t he Bankruptcy Code. Pursuant to the terns of the financing and
guaranty agreenents, Ford then declared its entire indebtedness
i mredi ately due and confessed judgnent in the Schuyl kill County
Common Pl eas Court against the debtor and the other owner of PG
who had al so executed a guaranty. The Court entered judgnent in
favor of Ford on June 6, 1997 in the claimed anmount of

$947, 466. 98.

The debtor voluntarily filed for bankruptcy under
Chapter 7 on January 26, 1998.! Ford then filed an adversary
conpl ai nt agai nst the debtor and ot her guarantor on Qctober 13,
1998 requesting the Bankruptcy Court to declare that the debt be
deened non-di schargeable. On Novenber 23, 1999 the Court
schedul ed a hearing for January 26, 2000.

On Decenber 21, 1999, the debtor and fell ow debtor
filed nmotions to convert their bankruptcies from Chapter 7 to
Chapter 13 which the Bankruptcy Court granted. On April 7, 2000,
Ford filed an anended notion to reconvert the bankruptcies to
Chapter 7 which the Bankruptcy Court |ater granted upon finding
that these debtors did not qualify under Chapter 13. The
Bankruptcy Court concluded that as of the date of the filing of

the petitions, the debtor owed a non-contingent, |iquidated and

The ot her owner and guarantor had done the same on
April 16, 1998.



unsecured debt in excess of the statutory limt of $250,000.2 It
is this order which the debtor appeals.

The debtor’s argunent is essentially as foll ows.
Ford’ s judgnent is a confessed judgnent and as such is subject to
chal | enge by the debtors. It should thus be viewed as di sputed
and cannot be categorized as final. Since the judgnent cannot be
categori zed as final, the anount owed is not ascertainable and
thus Ford’ s claimis not |iquidated. The Bankruptcy Court thus
erred in considering it when calculating the debtor’s eligibility
for Chapter 13.

The parties agree that Ford s judgnent is unsecured.
To qualify under Chapter 13, a debtor’s unsecured debt nust be
nonconti ngent, |iquidated and | ess than $269, 250. See 11
U.S.C.A § 109(e).

A debt is contingent where “the debtor ‘wll be called
upon to pay only upon the occurrence or happening of an extrinsic
event which will trigger the liability of the debtor to the

alleged creditor’”. 1n re Wiss, 251 B.R 453, 465 (Bankr. E.D.

Pa. 2000) (quoting In re Fostvedt, 823 F.2d 305, 306 (9th Gr.

1987)). A noncontingent debt is one where “all events giving

2The $250,000 Iimt referenced by the Bankruptcy Court had
actual ly been adjusted to $269, 250 effective April 1, 1998. The
debtor’s notion to convert the bankruptcy from Chapter 7 to
Chapter 13 was filed on Decenber 21, 1999. This is of no nonent,
however, as the anmount of the judgnment at issue far exceeds
$269, 250.



rise to the liability for the debt occurred prior to the debtor's

filing for bankruptcy.” 1d. (quoting In re Mazzeo, 131 F. 3d 295,

303 (2d Cr. 1997)). A debt is liquidated if “the value of the
claimis easily ascertainable.” 1d.

The debtor failed to include Ford s judgnent in the
bankruptcy schedul es. Rather, the debtor |isted the personal
guaranty of PGF's debt. The debtor listed this as contingent,
unl i qui dated and for an unknown anount.?3

The debtor contends that because he never received an
accounting fromFord for collateral sold by Ford and because Ford
may not have di sposed of the collateral in a coormercially
reasonabl e manner, the amount of Ford’'s claimis “unknown.” The
debtor al so contends that since Ford never filed a proof of
claim the only evidence of the anount owed is the judgnent which
is subject to challenge and thus not a final judgnent that can be

easily val ued. *

3The debtor marked the boxes designating the guaranty as
"Contingent” and “Unliquidated,” but did not check the box
| abel ed “Di sputed.” Under the colum | abel ed “Amount of Claim?”
the debtor filled in “Unknown.”

“The debtor has never chall enged the confessed judgnent. A
debtor has thirty days with witten notice to seek to strike or
open a confessed judgment. See Pa. R Cv. P. 2959(a)(3). Ford
has presented a copy of such notice to the debtor of the entry of
judgnment and the relief he my seek. In any event, a debtor nust
nove to strike or open the judgnent “pronptly.” See PNC Bank V.
Bal sanp, 634 A 2d 645, 649 (Pa. Super. 1993); Haggerty v. Fetner,
481 A 2d 641, 647 (Pa. Super. 1984).
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The possibility that a judgnment or obligation may be
cancel | ed upon future | egal determ nations does not alter the
noncontingent or liquidated nature of the obligation. See e.q.,

In re Douglas, 1994 W. 736423, at *3-4 (D.D.C. Cct. 12, 1994); In

re Pennypacker, 115 B.R 504, 506-7 (Bankr. E.D. Pa. 1990); In re

Crescenzi, 58 B.R 141, 143 (S.D.N. Y. 1986).° “Debts of a
contractual nature, even though disputed, are liquidated.” 1n re

Pennypacker, 115 B.R at 505 See also, In re Gordon, 127 B.R

574, 578 (Bankr. E.D. Pa. 1991); In re Pulliam 90 B.R 241, 244

(Bankr. N.D. Tex. 1988); In re Al bano, 55 B.R 363, 368 (N.D. 11I.

1985) .

The debt in question is |iquidated and nonconti ngent.
Ford obtained a judgnent in the anount of $947,466.98, naking the
value of the claimeasily ascertainable. Even if the anmount of
the judgnent, upon a tinely petition to strike or open, could

have been nodified, “all events giving rise to the liability for
the debt occurred prior to the debtor's filing for bankruptcy.”

In re Weiss, 251 B.R at 465. Liability for the debt occurred

when the debtor defaulted on the personal guaranty. The
possibility of a challenge to the validity of a confessed

judgnent is not an occurrence of an extrinsic event which wll

°As noted by the Court in In re Pennypacker, the mnority
view that disputed debts are unliquidated gives the debtor
“unbridled authority to determine his eligibility for chapter 13
relief.” 1n re Pennypacker, 115 B.R at 506.
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trigger the liability of the debtor to the creditor, thereby
maki ng it contingent.

The debtor’s argunent that Ford's judgnent is not a
final judgnent is not supported in Pennsylvania |law. A confessed

judgnent does in fact constitute a final judgnent. See In re

Vitanza, 1998 W. 808629, *10 n.24 (Bankr. E.D. Pa. Nov. 13, 1998)
(“a judgnment by confession is a final judgnent ‘on the nerits’

whi ch operates as res judicata”). See also Zhang v. Southeastern

Fin. Group, Inc., 980 F. Supp. 787, 792 (E.D. Pa. 1997).

Ford s judgnent was entered agai nst the debtor on
June 6, 1997. The debtor never contested the judgnent in the
Court which entered it, in the PG bankruptcy case or in the
debtor’s own Chapter 7 proceedings.

The debtor finally argues that recognizing a confessed

j udgment for purposes of 8 109(e) eligibility would be a deni al
of due process because “at a mninumthe debtor is entitled to a
heari ng on whether he voluntarily and intelligently executed the
agreenent containing the cognovit clause upon which judgnment was
entered.”

Pa. R CGv. P. 2959(a)(2) provides:

The ground [for relief froma judgnent by confession]
that the wai ver of due process rights of notice and hearing
was not voluntary, intelligent and knowi ng shall be raised
only (i) in support of a further request for a stay of
execution where the court has not stayed execution despite
the tinely filing of a petition for relief fromthe judgnent

and the presentation of prina facie evidence of a defense;
and (ii) as provided by Rule 2958.3 [when personal property
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has been | evied upon or attached w thout prior notice and

hearing] or Rule 2973.3 [when a defendant in possession of

| eased residential property has been evicted w thout prior

notice and hearing].
There is no showing that the debtor falls into any of these
cat egori es.

More inportantly, the debtor received notice of the

j udgnment and an opportunity to challenge it prior to any
execution upon the confessed judgnent. “Wien the required notice
is given in advance of execution . . . the issue of the waiver of
due process rights is elimnated as the defendant is provided
with a pre-deprivation notice and an opportunity for a hearing on
the nerits. The due process issue remains only when the required
notice is served with the wit of execution in connection with an

execution agai nst personal property.” Harold K Don, Jr., Trends

in Pennsylvania Gvil Practice and Procedure, 69 Pa. Bar Assn.

Quarterly 79, at 87 (1998).

Ford’s judgnent was properly deened a final judgnent,
and the debt was properly determ ned by the Bankruptcy Court to
be noncontingent and |iquidated. This debt was properly
considered in calculating the debtor’s eligibility for status
under Chapter 13. As the noncontingent, |iquidated debt of the
debtor is greater than $269, 250, the Bankruptcy Court correctly
reconverted the debtor’s case to Chapter 7.

ACCORDI N&Y, this day of Septenber, 2001, upon
consideration of the debtors’ appeal fromthe order of the

Bankruptcy Court reconverting the debtor’s bankruptcy case from



Chapter 13 to Chapter 7, IT IS HEREBY ORDERED t hat said order of

t he Bankruptcy Court is AFFIRMED and this action is closed.

BY THE COURT:

JAY C. VWALDMAN, J.



