IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANK RI VERA : CIVIL ACTI ON
V.
JOANNE M RANDA ; No. 97-7547

MEMORANDUM AND ORDER

Norma L. Shapiro, S.J. Cct ober 2, 2001

This action under 28 U.S.C. 8§ 1983 arises out of the
unsuccessful attenpts of plaintiff Frank Rivera (“Rivera”) to
contact his |lawer, George Goldstein (“CGoldstein”), while at
prison in the sunmrer of 1997. Rivera alleges that the Unit
Manager of his cellblock, Joanne Mranda (“Mranda”), by
preventing himfromcalling Goldstein, prejudiced his appeal of a
state conviction because he was unable raise an ineffective
assi stance of counsel claimin his filed Statenent of Matters
Conpl ai ned of on Appeal (“Statenment of Matters”). Mranda
contends that any denial of access to his attorney did not cause
Ri vera actual injury, because: (1) it did not affect Rivera's
ability to raise his ineffective assistance claim and, (2) the
ineffective assistance claimwas frivol ous.

From April 23, 2001 to April 25, 2001, the court held a
trial with an advisory jury panel. The advisory jury returned a
verdict in favor of Rivera for $1.00 in conpensatory danmages and
$10,000.00 in punitive damages. |n accordance with Federal Rule
of Civil Procedure 52(a), the court enters the follow ng findings
of fact and concl usi ons of |aw



Fi ndi ngs of Fact:

1. On January 30, 1997, Rivera was incarcerated at the
State Correction Institute at Frackville. Tr. Apr. 23, 2001, at
23.

2. Fromlate May, 1997, to August 2, 1997, Mranda, an
enpl oyee of the Pennsylvani a Departnent of Corrections (PDOC)
was his Unit Manager. Tr. April 23, 2001, at 24-25; Tr. Apri
24, 2001, at 29.

3. Inthe Spring of 1997, the PDOC adopted a new i nnate
t el ephone policy. Tr. April 23, 2001, at 23.

4. The policy requires an inmate to receive preapproval for
any tel ephone nunbers the inmate wishes to call. An inmate with
approval receives a personal identification nunber (“pin”)
enabling the inmate to place collect calls in blocks of fifteen
mnutes three tines a week. Wthout approval, an inmate may not
make a call. P. Ex. 2. The procedure for obtaining approval is
as follows:

a. An inmate conpletes a DC-8 form This form
identifies the person the inmate wi shes to call by nane,
t el ephone nunber, and relation to the inmate. I1d. at 5.

b. A conpeted formis submtted to the bl ock sergeant.
Tr. April 23, 2001, at 24.

c. The block sergeant verifies that the i nmate who
submts a DCG-8 is the inmate who signs it, and then transmts the
formto the Unit Manager. Tr. April 24, 2001, at 18.



d. The Unit Manager verifies and approves all non-
attorney tel ephone nunbers; he or she then forwards the formto
the Phone Cite Coordinator. Tr. April 24, 2001, at 18.

e. The Phone Cite Coordinator verifies the attorney
phone nunbers and enters perm ssi bl e tel ephone nunbers for each
inmate. Tr. April 24, 2001, at 18.

5. An inmate may nake additions or deletions to the list of
nunbers the first five days of each nonth. Tr. April 24, 2001,
at 20. However, additions or deletions of attorney tel ephone
nunbers may be nmade at any tine. Id.

6. Aninmate is limted to twenty tel ephone nunbers,
excluding attorneys. P. Ex. 2, at 5. Inmate calls, excluding
those placed to attorneys, are subject to interception,
recording, nonitoring and disclosure. P. Ex. 2, at 6.

7. An inmate nay also nake limted calls outside the “pin”
system by “facility authorized tel ephone calls.” Tr. April 23,
2001, at 24-25; P. Ex. 2, at 6.

8. To mamke such a call, a Unit Manager or higher authority
permts the prisoner to make a call to a nunmber not yet
aut hori zed. The prison regulation states that such speci al
perm ssion may be given in l[imted situations, such as calling an
“attorney regarding | egal matters which, because of an i mredi ate
deadl i ne or circunstances, cannot be made via Inmate Phone
System” P. Ex. 2, at 6.

9. In practice, facility authorized calls are nmade very
frequently. Tr. April 24, 2001, at 21.



10. On May 11, 1997, Rivera submtted his initial DC 8 form
listing fifteen people including two attorneys Tr. April 23,
2001, at 23; P. Ex. 3.

11. Sonetinme later, the form signed by Mranda, was
returned to Rivera. A box had been checked, approving al
t el ephone nunbers except for “attorney.” P. Ex. 3; Tr. April 23,
2001, at 25.

12. In May, 1997, Rivera s post-sentencing notion to the
trial court was deni ed.

13. In June 1997, Rivera s famly retained Goldstein to
represent himin his direct crimnal appeal. Tr. April 23, 2001,
at 26.

14. Ri vera net Goldstein at Frackville on June 6, 1997.

15. Part of the purpose of that conference was to discuss
the Statenment of Matters to be submtted on appeal. Tr. Apri
23, 2001, at 27. Coldstein prom sed Rivera that he would raise
an ineffective assistance of counsel claimfor failure to object
to the trial court’s alibi jury instruction. Tr. April 23, 2001,
at 27. Coldstein inforned Rivera that it was a “good issue for
an appeal .” Tr. April 23, 2001, at 28.

16. On July 5, 2001, Rivera received a letter from
Gol dstein dated July 3. P. Ex. 7; Tr. April 23, 2001, at 31.
The letter referred to an encl osed Statenment of Matters, but no
such draft Statement was enclosed. Tr. April 23, 2001, at 31.
The letter asked Rivera to call Goldstein immediately if any



i ssues were to be added to the Statenent. P. Ex. 7.

17. Coldstein generally awaited Rivera' s instructions
before raising issues with the court. Tr. April 24, 2001, at 9.

18. Also on July 5, 1997, Rivera submtted a DC-8 form
suppl ementing the nunbers on his existing phone list to include
Gol dstein and another attorney. Tr. April 23, 2001, at 28.

Ri vera never received a direct response to this request. Id.

19. Having failed to receive the Statenment of Matters with
Goldstein’s July 3 letter, Rivera attenpted to contact him
t hrough the inmate autonated phone system Tr. April 23, 2001,
at 31-32. R vera was unable to contact Gol dstein because the
nunber had not been added to the list. Tr. April 23, 2001, at
32- 33.

20. On July 17, 1997, Rivera submtted a “Request to a
Staff Menber,” a witten formin which he petitioned Mranda to
have Gol dstein’s nanme added to his tel ephone list, or, in the
alternative, to allow himto call Goldstein fromMranda' s
office. Tr. April 23, 2001, at 42.

21. A Request to a Staff Menber is an appropriate formfor
an inmate to submt a request to nmake a facility authorized cal
under the inmate phone system Tr. April 23, 2001, at 25.

22. Soon afterward, Rivera received the July 17'" request

back. On this request, sonmeone had witten in bold print, “see
attached.” Attached was Rivera' s July 5, 1997, DC-8 request form
with the notation “1-5 of the nonth” in the same bold print. Tr.

April 23, 2001, 29-30, 45; P. Ex. 4, 5.



23. It was Mranda’s job to decide on the tineliness of a
DC-8 request. Tr. April 24, 2001, at 31.

24. On July 21, 1997, still seeking to contact Col dstein,
Ri vera conpleted a Request to Staff Menber to his prison
counselor, Frank Dillman.®* Tr. April 23, 2001, at 30-31, 53; P
Ex. 6. In this request, R vera asked Dillman to hel p him cal
his | awer through a facility authorized phone call. Tr. Apri
23, 2001, at 30.

25. Dillman asked Mranda about Rivera's request. Tr.
April 23, 2001, at 54. Mranda responded that she was aware that
Ri vera had asked to speak with his lawer. Tr. April 23, 2001,
at 55.

26. As aresult, DIlman responded to Rivera s July 21,
1997, request by informng R vera that he should “do as M.
M randa advised.” Tr. April 23, 2001, at 31.

27. On July 23, 1997, Rivera submtted a grievance to Janes
Forr, the grievance coordinator at the prison. Tr. April 23,
2001, at 34. Rivera never received a response to this grievance.
| d.

28. On July 25, 1997, CGoldstein visited Rivera at the
prison and reviewed the Statenent of Matters with him Tr. Apri
23, 2001, at 33.

29. Rivera noticed that Goldstein had omtted the
i neffective assistance of counsel claimfor failing to object to

'Rivera withdrew his claimagainst Dillman with prejudi ce at
the beginning of trial. Stipulation, April 23, 2001.
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the alibi instruction fromthe Statement of Matters. 1d. Rivera
objected to this omssion. |d. Goldstein assured Rivera that he
woul d submt a supplenment raising the ineffective assistance of
counsel claim 1Id.

30. On August 1,1997, Rivera submtted another DC-8 request
formw th Goldstein’ s tel ephone nunber as well as the nunbers of
famly menbers. Tr. April 23, 2001, at 33-34. Rivera wished to
call CGoldstein to ensure that the alibi issue was preserved for
appeal . Tr. April 23, 2001, at 34.

31. On August 4, 1997, Mranda approved the tel ephone
nunbers of Rivera' s famly nenbers, but did not approve
CGol dstein’s tel ephone nunber. Tr. April 23, 2001, at 36; P. Ex.
15.

32. Rivera did not wite to his attorney because he was not
aware when the Statenent of Matters was to be filed. Tr. April
23, 2001, at 52. Additionally, Rivera is sem-literate: he had
to ask for assistance fromfellow inmates to conplete or read
forms. Tr. April 23, 2001, at 42.

33. After Rivera submtted his August 1, 1997, DC-8 form
request, he received a letter from Goldstein stating that he
woul d not add the alibi issue to the Statenent of Matters. Tr
April 23, 2001, at 35.

34. Rivera again attenpted to call Goldstein but was unable
to do so for lack of pre-approval. Tr. April 23, 2001, at 34.

35. On August 11, 1997, Rivera submtted another grievance
in an attenpt to add Goldstein to his approved tel ephone I|ist.



Tr. April 23, 2001, at 36.

36. On August 2, 1997, R vera was transferred to a new
cell block. Tr. April 23, 2001, at 37. On August 15, 1997,
Rivera submtted a request to his new unit manger to contact
Gol dstein. 1d. Rivera received no response to this request.
| d.

37. On August 19, 2001, Rivera was given an opportunity to
call CGoldstein. Wen he nade the call, he | earned that Goldstein
had died. Tr. April 23, 2001, at 39.

38. Rivera was assigned new counsel. Tr. April 23, 2001,
at 39.

39. On August 29, 1997, Rivera net with new counsel, but
did not discuss the allegedly erroneous alibi charge. Rivera
believed that it was already too late to submt a supplenent to
the original Statement of Matters. Tr. April 23, 2001, at 39.

40. The Superior Court brief filed for Rivera omtted the
issue of the alibi charge. Tr. April 23, 2001, at 40.

41. Rivera testified that he could not wite his attorney
because of his illiteracy, Tr. April 23, 2001, at 52, and
confusi on about the applicable deadlines, Id. at 42: this was
credible. 1t was supported by the testinony of Charles MQuire.
Tr. April 24, 2001, at 7.

42. Rivera testified that he instructed Goldstein to raise
the alibi issue during their neeting on June 6, Tr. April 23,
2001, at 27: this was credible.



43. Rivera s testinony that he filed at |east three
unsuccessful DC-8 requests and five Requests to Staff or
Grievances in an attenpt to call his attorney over a three nonth
span was credible; it was well supported by P. Exs. 4, 5, 6, 11
15, 17, and 18.

44, Charles McCQuire' s testinony that Gol dstein would wait
for Rivera’ s instruction before raising any i ssues on appeal, Tr.
April 24, 2001, at 9, was credible. MQuire's testinony that
Rivera had told himthe alibi issue was crucial, Tr. April 24,
2001, at 13, was credible. MCQuire s testinony that Rivera
needed help to conplete forns because he was only sem -literate,
Tr. April 24, 2001, at 7, was credible.

45. Mranda’'s testinony was not credible. Her testinony
that she did not receive an inmate’s Request to Staff nenber from
Ri vera, dated July 17, 1997, Tr. April 24, 2001, at 33, was not
credible; it was inpeached by the testinony of M. D |l nman, who
the court found entirely credible. Tr. April 23, 2001, at 55.
Mranda s testinony that she did not neet with M. Dillman to
di scuss Rivera s requests, Tr. April 24, 2001, at 37 & 41, was
not credible; it was inpeached by the testinony of M. D |l man,
Tr. April 23, 2001, at 55. Mranda' s testinony that she did not
respond to the May 11, 1997 DC-8, Tr. April 24, 2001, at 39, was
not credible; it did not conformto the prison’s own procedures.
Tr. April 24, 2001, at 18. Mranda’s testinony that the July 17,
1997 Request to Staff (directed to her) and the July 5, 1997 DC-8
were not created by the sane hand, Tr. April 24, 2001, at 41, was
not credi ble; upon exam nation of the docunents, the witing is
obvi ously by the sane person.

46. Mranda’'s conduct in denying Rivera access to his



attorney was wanton, malicious, or deliberately indifferent to
his constitutional rights.

1. Discussion:?

A. Jurisdiction and State Action:

This claimarises under 42 U.S.C. 8§ 1983 and the First and
Fourteenth Amendnents to the United States Constitution. The
court has jurisdiction under 28 U S.C. § 1331. 42 U S. C. § 1983
provi des:

Every person who, under col or of any statute, ordinance,
regul ati on, custom or usage, of any State or Territory or
the District of Colunbia, subjects, or causes to be

subj ected, any citizen of the United States or other
person within the jurisdiction thereof to the deprivation
of any rights, privileges, or imunities secured by the
Constitution and laws, shall be liable to the party
injured in an action at law....

The parties do not contest that Mranda acted under col or of
Pennsyl vania |l aw. The issue is whether her actions actually
denied or frustrated Rivera’s ability to prosecute a non-
frivol ous constitutional claim

B. Denial of access to the courts

Prisoners, as citizens, have a constitutional right to
access the judicial system See Lewis v. Casey, 518 U S. 343
(1996) (limting this right to denials of access that cause

actual prejudice to non-frivolous constitutional clains).
However, their ability to access justice nay be circunscribed in
time and place by “legitimate penol ogical interests.” Turney v.

Any facts in the Discussion section not found in the Facts
section are incorporated by reference therein.

10



Safl ey, 482 U.S. 78, 87 (1987).

Prison authorities violate the First Amendnent right of
prisoners to access to courts by “actively interfering with
inmates’ attenpts to prepare | egal docunments.” Lews, 518 U. S.
at 350. Here, R vera alleges that Mranda know ngly prohibited
himfromcalling his attorney at a tinme when she knew t hat he
needed to do so to help prepare his appeal. In Bieregu v. Reno

the Court of Appeals held that repeated invasions of the privacy
of communi cation between an inmate and his attorney, by invading
a “central” conponent of the right of access to courts, stated a
due process claim 59 F.3d 1445, 1455 (3d Gr. 1995). Although
Bi erequ was overruled by Qiver v. Fauver, 118 F.3d 175, 178 (3d

Cr. 1997) followng Lewis, this holding was unaffected. It is
clear that inpeding an innmate’s attenpts to call his attorney,
when the calls are necessary to enable the inmate to prepare

| egal docunents, would violate the inmate’ s First Anendnent
rights. See Wllians v. ICC Comm, 812 F. Supp. 1029, 1034
(N.D. Cal. 1992) (denial of access to phone calls where
alternative neans of contacting a | awer are unavail abl e may

give rise to a claimfor denial of access to court); see also
John W Pal ner, Constitutional R ghts of Prisoners, 4th ed., at
40 (Anderson Publishing Co. 1991) ("A basic corollary to the
right of access to the courts is the inmate's right to

conmuni cate with an attorney concerning the validity of his
conviction or the constitutionality of conditions within the
detention facility").

C. Qualified I munity
For the first tinme since an answer filed in 1998,% M randa

This answer was jointly filed by the nultiple defendants
who Rivera originally sued.
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asserts, in her proposed conclusions of |law, that she is
entitled to qualified immunity. She has never briefed this

issue:* the only other tinme this defense was discussed, it was
clearly waived. At a pre-trial Rule 16 conference on Decenber
16, 1998,°> the court asked defendant’s counsel whether he stil
intended to assert a qualified imunity defense since he had not
raised it in the notion to dismss. Citing Cawford-El v.
Britton, 523 U S. 574 (1998), defendant’s counsel said that he
believed qualified imunity m ght be a good defense. The court

agreed that qualified immunity presented a serious issue, and
asked that it be briefed within ten days in order to nake an
i nformed deci sion. Defense counsel asked for tinme to consult
Wi th his supervisor. Because defendant had not raised the issue
in her notion to dismss, the court required her to raise it by
the end of the year. The court specifically warned defendant’s
counsel that if defendant did not brief the issue of qualified
i mmunity on or before Decenber 31, 1999, it would be waived.

Def endant did not brief this proposed defense by the end of
1999. Neither did she do so by the end of 2000. M randa has
wai ved her right to do so now See U.S. v. Hitachi Anerica, 172
F.3d 1319, 1334 (Fed.Cr. 1999) (affirmative defenses that are
not jurisdictional may be voluntarily waived); cf. Eddy v.
Virgin Islands Water and Pw. Auth., 256 F.3d 204, 210 (3d. Cr.
2001) (court must use its “discretion and determ ne whet her

there was a reasonabl e nodi cumof diligence in raising the
def ense”) .

“The defendant has had at |east four other opportunities to
do so: (1) in the joint nmotion to dismiss; (2) in the joint
nmotion for summary judgnent; (3) in pre-trial nmenoranda; and
(4)in her own post-trial brief addressing “the questions of |aw
remai ning for the court’s determination.” Order, April 26'"
2001.

°The hearing was not held on the record.
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D. Rivera s Injury

A prisoner who all eges denial of access nust establish: (1)
that he was actually denied access to court; and that (2) such
deni al prejudiced the prosecution of a non-frivol ous
constitutional claim See Lewis, 518 U S. at 355-56. Deni al
of access itself is no longer a constitutional injury.

1. Interference with Rivera’ s ability to contact
CGol dstein and direct the course of his appeal.

At their initial neeting on June 6, 1997, Coldstein
prom sed his client he would raise an ineffective assistance of
counsel claimfor failure of prior counsel to object to the
trial court’s alibi instruction. Tr. April 23, 2001, at 27.
Rivera vainly attenpted to ensure that Goldstein kept this
prom se. Despite nunerous requests, both ordinary and
extraordinary, Mranda refused to either: (1) permit Rivera to
make a facility authorized phone call; or (2) explain to himwhy
his request to add Goldstein to his pre-approved |ist had been
denied. Mranda’s actions were the proxi mate cause of Rivera's
inability to call Goldstein and help to prepare his defense.
There was no “legitimate penol ogi cal reason” for this
denial. Rvera filed tinely DC-8 requests to add Goldstein to
his |ist of pre-approved nunbers in both July and August.® He
al so pursued the avenues of appeal allowed by the institution by
filing Requests to Staff on at |east three separate occasions.
Despite a record of having allowed innmates to call attorneys in

®Even were these requests not tinely, the policy itself
excepted attorney nunbers fromthe requirenent that DC 8
additions be filed fromthe first to fifth days of the nonth.
Tr. April 24, 2001, at 20.
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such special circunstances, and despite R vera s evident need,
M randa di d not hi ng.

In the mdst of this delay, Goldstein visited Rivera on
July 25, 1997. Coldstein again prom sed Rivera to add an
i neffectiveness claimto Rivera’'s Statenment of Mtters, but then
wote Rivera a confusing letter. Mranda again prevented R vera
fromcalling his |awer to remedy this confusion by demandi ng
that the Statenent of Matters shoul d be anended.

M randa argues that she did not actually deny Rivera access
to Gol dstein because Rivera could have witten his counsel at
any tinme. She further contends that the July 25, 1997, neeting
met Rivera' s constitutional needs. M randa m sunderstood both
Ri vera’s needs and his ability.

Mranda s argunent that Rivera could have witten Gol dstein
IS unpersuasive. It is true that a prisoner has no right to any
particular formof access to his attorney. However, the
availability of an alternative formof access to an attorney is
only relevant in determ ning the reasonabl eness of a prisoner
regulation; it is not dispositive. See Turney, 482 U S. at 90.

Those cases holding that an inmate who not permitted to call his
attorney nust al so denonstrate that he could not communicate in
person or in witing, see, e.q., lIngalls v. Florio, 968 F. Supp.
193, 203-04 (E.D.NJ. 1997), apply an unnecessarily restricted
view of the right to access to counsel. Even so, in the

ci rcunstances of this case there were no practical alternative
met hods available for Rivera to contact Goldstein. Goldstein's
two visits did not afford Rivera an adequate opportunity to
exam ne and anend the Statenent of Matters before filing.

CGol dstein twice prom sed Rivera that he would include the

i neffective assistance claim but twice wote himconfusing
letters that made it unclear whether he had or would. Rivera's

only way to obtain clarity would have been to contact CGol dstein

14



hi nsel f.

It was not practical for Rverato wite Goldstein. R vera
is functionally illiterate. Although it is true that MGQuire, a
literate inmate, helped himwite several of his |egal
docunents, it was unrealistic to expect another prisoner to do
so repeatedly. After August 3 (when Rivera received Goldstein’s
| etter suggesting the ineffectiveness claimwould not be raised)
time was clearly of essence because of filing deadlines.
Mranda was aware of Rivera' s tine-sensitive needs.

G ven these dual constraints of tine and illiteracy, the
court finds that R vera has established, by a preponderance of
t he evidence, that denying himaccess to a tel ephone in the
summer of 1997 denied himaccess to his counsel, and the ability
to anend his Statenent of Mtters.

2. Prejudice in prosecuting a non-frivol ous
constitutional claim

M randa asserts that Rivera has no standi ng because he
suffered no actual injury caused by her conduct. First, she
argues, Rivera’ s inability to speak with any counsel to amend
the Statenment of Matters before August 19, 1997, did not prevent
Rivera fromraising any issue in his appeal; second, the issue
that Rivera wished to raise — ineffective assistance of counsel
- was frivol ous.

Pa. R A . P. 1925(b) provides:

(B) Direction to file statenent of matters conpl ai ned of.

If the lower court is uncertain as to the basis for the
appeal, the lower court may by order direct the appellant
forthwith to file of record in the |ower court and serve on
the trial judge a concise statenent of the matters
conpl ai ned of on appeal. A failure to conply with such
direction may be considered by the appellate court as a

wai ver of all obligations to the order, ruling or other
matter conpl ai ned of on appeal.
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The wai ver provision of Rule 1925(b) appears discretionary.
See Commonwealth v. Silver, 452 A 2d 1328, 1333 (Pa. 1982).
However, Pennsyl vani a appellate courts have given clai nms not

included in a Statenent of Matters ordered by a trial court a

m xed reception. See, e.q., Commonwealth v. Forest, 629 A 2d
1032, 1035 (Pa. Super.Ct. 1993) (denying review to an ineffective
assi stance of counsel claim; cf. Commonwealth v. WIllians, 753
A 2d 856, 861 n. 4 (Pa. Super.Ct. 2000) (reviewng clains filed
in an untinely Statenment of Matters). Until recently, the test

for whether failure to raise a claimin a Statenent of Mtters
wai ved it was whether the trial record was sufficiently detail ed
to afford an appellate court the ability to review the claim
See Wllians, 753 A 2d at 861. However, in Commobnwealth v. Lord
t he Pennsyl vania Suprene Court held that failure to raise an

issue in a Statenent of Matters ordered by a trial court waived
that issue. 719 A 2d 306, 309 (Pa. 1998).

Lord itself was a prospective decision, see Wllians, 753
A.2d at 861, n. 4: the court nust predict whether Rivera' s
failure to raise an ineffective assistance claimin his

Statenent of Matters woul d have wai ved that claimon subsequent
appeal. The court has been guided by the Forest court’s
treatnment of ineffective assistance of counsel clains: such
clainms raise issues best heard first by the judge who actually
tried the case. 629 A 2d at 1035.

It is not necessary to conclude that Mranda totally denied
Rivera his ability to raise a non-frivolous issue: it is
sufficient that Mranda' s conduct “hindered his efforts to
pursue a legal claim” Lews, 518 U S. at 352. It is true that
Rivera did not attenpt to speak his attorneys after August,
1997, about the Statenent of Matters issue. It was therefore
theoretically possible that Rivera would have been able to file
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a late Statenent of Matters, or would have been able to convince
the Superior Court to hear the alibi issue notw thstanding his
failure to raise it below But see Forest, 629 A 2d at 1035.
These possibilities do not destroy Rivera' s standing. Lew s

held that an inmate nust establish that “a nonfrivol ous | egal
cl aim had been frustrated or was being i npeded.” Lews, 518
US at 353. Rivera s claimwas frustrated when Mranda

prevented himfrom (1) ensuring that the original Statenent of
Matters included the alibi issue; and, (2) anending the
Statenent of Matters by calling Goldstein in early August.

Second, Mranda argues that Rivera' s frustrated i neffective
assi stance of counsel claimwas frivolous. Justice Scalia,
witing for the majority in Lewis, held that denied or
frustrated cl ai ns nust have been non-frivol ous: denyi ng soneone
a non-frivolous claimactually hel ps them by preventing possible
Rule 11 sanction. Lewis, 518 U S. at 353, n. 3. Neither the
Court nor the Court of Appeals have defined frivolous with
regard to denial of court access.

In Anders v. California, the Court held that an appeal on a

matter of lawis frivolous where "[none] of the |legal points
[are] arguable on their nerits.” 386 U.S. 738, 744 (1967)
(addressing an attorney’s responsibility to his client on a
crimnal appeal). This “arguable” standard is distinct from
that used by the few courts interpreting “frivolous” in denial

of access civil actions. Sone have equated non-frivolous with
having “arguable nerit.” Wilters v. Edgar, 973 F. Supp. 793, 798
(N.D.1l1'l. 1997). Ohers, distinguishing crimnal actions from

civil, have suggested that crimnal appeals nust not only be
non-frivol ous but also probably neritorious. See Sanders v.
[Ilinois, 2000 W. 1263555, at *5, n. 3 (ND. III. Sept. 5, 2000)
(suggesting that prisoner nmust show “not only that he had an

argunent that he could have nmade, but that he woul d have

17



prevailed.”)

A non-frivolous claimin the denial of access context ought
not to be interpreted as a claimhaving “arguable nmerit”, or
probably neritorious: it is sufficient if an attorney could
argue, in good faith, that his client’s claimhas nerit.’

Ri vera has shown his ineffective assistance of counsel claim
woul d have been arguable on the nerits.

Failure to object to an inproper alibi instruction can be
i neffective assistance of counsel under Pennsylvania |aw, see
Commonweal th v. Allison, 622 A 2d 950, 953 (Pa. Super.Ct. 1993),
because failure to give a proper alibi instruction is reversible

error, even in |light of abundant independent evi dence agai nst
the defendant. See Commonwealth v. WIllis, 553 A 2d 959, 962
(Pa. 1989). Al t hough there are no “nmagi c words,” the

i nstruction nust make it clear to the jury that “failure to
prove alibi was not tantanmount to guilt.” Commonwealth v.
Wi nder, 577 A 2d 1364, 1369-71 (Pa.Super.C. 1990).

Mranda cites alibi instructions in tw cases, Commonwealth
v. Ragan, 743 A.2d 390, 399 (Pa. 1999), and Comonwealth v.
Saunders, 602 A 2d 816, 817 (Pa. 1992), that she argues are
“virtually identical” to the one given at Rivera s trial. Her

inplicit argunent is that if the Pennsylvania Suprene Court has

‘Judge Weinstein's definition of frivolous is illustrative:
“Frivolous” is of the sane order of magnitude as “less than
a scintilla.” It is defined in Webster’s Third New
International Dictionary (1967) as “of little weight or

i nportance: having no basis in law or fact: |ight, slight,
sham irrelevant, superficial.” The Oxford English

Dictionary (1971) defines it as “[o]f little or no weight,
val ue or inportance; paltry; trunpery; not worthy of serious
attention; having no reasonable ground or purpose ... In

pl eadi ng: Manifestly insufficient or futile.” Eastway
Constr. Corp. v. Gty of New York, 637 F.Supp. 558, 565
(E.D.N. Y. 1986), nodified and renanded 821 F.2d 121 (2™

Cr. 1987), cert. denied, Gty of New York v. Eastway, 484
U S. 918 (1987).
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not di sapproved a particular alibi instruction, any objection to
a simlar instruction is clearly frivol ous.

The trial court’s primary alibi instruction was not
actually identical to those sustained in Ragan or Saunders. It
is apparent fromthe Pennsylvania Suprene Court’s treatnent of a
non-identical instruction in Ragan that trial courts nust use
great care in the crafting of an alibi instruction. The Suprene
Court did not dismss Ragan’s argunents outright, but analyzed
themon the nerits under the reasonabl e doubt test. Ragan, 743
A 2d at 398-99. Although Rivera was unlikely to prevail on his
i neffectiveness claim he could have nade an argunent on the
nerits before a Court that has been deeply concerned about the
effect of inproper alibi instructions. It is good practice in
Pennsyl vania to object to any non-standard alibi instruction;
appeal s protesting an attorney’s failure to do so have the
requisite nmerit to satisfy the standing test.

Second, the alibi instruction given in Rivera’s trial had
two parts. First, the court gave a |lengthy instruction
conform ng substantially to those given in Ragan and Saunders.?

8The instruction in Rivera s case was: “Again, |'’mgoing to
indicate certain testinony to you, but it doesn’'t nean that |
believe or disbelieve it, it’s up to you. But one of the
W t nesses concluded or testified to you that after he heard shots
and wal ked down the street, across the street the Defendant was
standing there. This is sonetines referred to as an alibi.
Qovi ously a Defendant cannot be guilty unless he or she is a
participant in the comm ssion of the crinme. You should consider
any evidence such as an alibi along with all other evidence in
the case in determ ning whether the Commonweal th has net its
burden of proving beyond a reasonabl e doubt that a crinme was
committed and that this defendant took part in conmitting that
crinme. The evidence that he was not present, either by itself or
together with other evidence, may be sufficient to raise a
reasonabl e doubt in your mnd. If you have a reasonabl e doubt of
defendant’s guilt, you nust find himnot guilty.

An alibi defense, in sone cases, may not be wholly believed,
but it still may raise a reasonabl e doubt of his presence at the
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However, the instruction only referred to one alibi wtness.
When rem nded of this, the trial court provided a second
i nstruction:

| referred to a possible alibi wtness when, in fact,
Ni eves and Rodriguez both offered opportunity to be
sonepl ace el se by this Defendant at the tinme of the
kKilling, therefore, there’s two possible alibis.

P. Mem of Law in Support of Position that He Suffered
Actual Injury, at 5. Rivera could have argued that this |ater
i nstruction confused the jury if the alibi w tnesses were
di sbelieved. Unlike the instructions in Saunders and Ragan,
this brief “explanation” did not informthe jury that failing to
bel i eve either one or the other alibi witness still did not nean
that the Commonweal th satisfied its burden of proving the
defendant’s guilt beyond a reasonabl e doubt. Ragan, 743 A 2d at
399.

E. Danmmges

Fromfiling until judgnent, defendant never provided any
expl anation for her failure to allow Rivera to call his
attorney. At trial, she denied knowi ng of his need. The jury
evidently did not believe her: neither does the court. It is
unacceptable for a prison warden to ignore policies designed to
bal ance penal interests and constitutional rights. Such
del i berate action abuses the |imted discretion the state vests
in individuals of Mranda’s relative authority. Rivera's
i ncreasi ngly desperate requests to be allowed to speak with his

scene of the crine at the time the crime was commtted. |f such
a reasonabl e doubt is raised by the alibi defense, the jury
shoul d acquit the defendant.”
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attorney denonstrate the harm caused by the petty tyranny of
those with power over the powerl ess. M randa’ s conduct evinced
deliberate indifference to Rivera’s constitutional rights. See
Smth v. Wade, 461 U. S. 30, 50 (1983) (reckless or callous
disregard for plaintiff’s rights can give rise to punitive

damages). Punitive danages were appropri ate.

This case could have been tried to a jury, but plaintiff
wai ved that right. See Order, March 23, 2001. The court
enpanel ed an advisory jury to help decide the difficult issues
of fact and intent before it. The advisory jury’'s decision does
not bind this court. See Hayes v. Comm Gen. Osteopathic Hosp.,
940 F.2d 54, 57 (3d Cr. 1991), cert. denied, 502 U. S. 1060
(1992). However, the jury’'s advice about Mranda s cul pability

and her indifference was particularly hel pful and supports the
court’s independent conclusions fromthe evidence.

The court will award danages that both punish Mranda for

her cul pabl e conduct as well as warn others who woul d be
simlarly tenpted to m suse positions of authority. The
advi sory jury awarded nom nal danages of $1.00 and punitive
danages of $10,000.00. This award was excessive in the
ci rcunstances of this case: Mranda s cul pability was cl ear,
t hough petty, but even a relatively small punitive award w ||
have a deterrent effect. The court will accept and adopt the
advi sory jury’s conpensatory verdict, but reduce its punitive
damage verdict to $1000. 00.

[11. Conclusions of Law
1. The court has jurisdiction over the subject matter and

the parties. Venue lies in this district.

2. M randa wai ved her right to assert a qualified
i mmunity def ense.
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M randa deni ed Rivera access to the court by refusing
to allow himto place a tel ephone call to CGol dstein,
his attorney.

The availability of pen and paper correspondence was
not an acceptable alternative neans of court access
for an illiterate inmate when the inmate faced court
ordered deadl i nes.

Ri vera suffered actual prejudice when he was unable to
direct the content of his Statenent of Matters Fil ed
on Appeal .

Rivera's ineffective assi stance of counsel claimwould
not have been frivolous had he filed it.

M randa was deliberately indifferent to the
deprivation of Rivera s constitutional right of court
access.

The advisory jury’'s award to Rivera of $1.00 in
conpensatory damages and $10, 000.00 in punitive
damages was excessive in light of Mranda' s

cul pability and the need to deter simlar conduct from
occurring in the future. Judgnent will be entered in
t he ambunt of $1.00 in conmpensatory danages and
$1,000.00 in punitive danages.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANK RI VERA : ClVIL ACTI ON

JOANNE M RANDA : No. 97-7547

JUDGVENT

AND NOW this 2nd day of Cctober, 2001, for the reasons stated
in the foregoi ng menorandum JUDGVENT is entered in favor of
Plaintiff Frank Rivera and agai nst Defendant Joanne Mranda in
t he anount of $1, 001. 00.

Norma L. Shapiro, S. J.
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