IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES LLOYD KEPNER, | ndividually: ClVIL ACTI ON
and as the Adm nistrator for the
Estate of Carol Sue Kepner

V.
FEATHER O. HOUSTOUN, et al. : NO. 01-2988
MARI A JORDAN, et al. : ClVIL ACTI ON
V. :
FEATHER O. HOUSTOUN, et al. : NO. 01-3005
MVEMORANDUM
Bartle, J. Sept enber , 2001

These two actions arise out of a tragic hostage
situation that occurred at the Norristown State Hospital ("NSH")
in June, 1999.

Plaintiffs Maria Jordan ("Jordan") and her husband
Geof frey Jordan, as well as James Kepner, individually and as
adm ni strator of the Estate of his late wife, Carol Kepner
(" Kepner") have sued under 42 U . S.C. § 1983 twenty-seven
Pennsyl vania state officials and enpl oyees including the
Pennsyl vani a Secretary of Public Welfare, various enpl oyees at
NSH, the Pennsylvania State Police Comm ssioner, and various
state police officers. Jordan and her husband al so have asserted

state | aw clains against a private detective agency and two of



its enployees. In addition, Geoffrey Jordan and Janmes Kepner
have each alleged | oss of consortium Before the court are the
notions of all the defendants enpl oyed by the Commonweal t h of
Pennsyl vania to dismss the § 1983 clains under Rule 12(b)(6) of
the Federal Rules of Cvil Procedure for failure to state a claim
upon which relief can be granted. Said defendants al so claim
qualified inmmunity. The plaintiffs rely on the state-created
danger theory of liability.

For purposes of the pending notions, we accept as true
the well - pl eaded factual allegations in the conplaints and draw
in plaintiffs' favor any reasonable inferences therefrom See

Hi shon v. King & Spalding, 467 U S. 69, 73 (1984); Gshiver V.

Levin, Fishbein, Sedran & Berman, 38 F.3d 1380, 1391 (3d Gr.

1994). O course, we need not accept bald assertions or |ega

concl usi ons. Morse v. Lower Merion Sch. Dist., 132 F.3d 902, 906

(3d Gr. 1997).

According to the conplaint, fromat |east August, 1997
until his termnation on April 16, 1999, Denis Czaj kowski was
enpl oyed as a nurse at NSH, which is operated by the Pennsyl vani a
Departnment of Public Welfare. Before he was hired, NSH knew t hat
Czaj kowski had abused al cohol and drugs. NSH was al so inforned
by a physician that Czaj kowski had an adjustnent disorder and a
drug addiction, but that if he followed his treatnent program he
woul d be fine. In 1997, Czaj kowski's father advised an NSH
enpl oyee that his son was schi zophrenic and believed there was a

conspi racy agai nst him



During his term of enploynent, Czaj kowski was given
numer ous warni ngs for tardi ness and poor attendance. On
August 17, 1998, he was arrested and charged with possession of
heroin, an event about which NSH enpl oyees becane aware. In
early Novenber, 1998, he was placed on a nedical |eave of absence
and was instructed by the NSH Personnel Director that he was not
permtted on hospital property. On two occasions, however, he
appeared on the grounds, and each tinme he was directed to | eave.
On one of those occasions, he cane to the office of Jordan, an
NSH Assi stant Superintendent for Nursing Services, who notified
NSH security. Czajkowski fled. Finally, on April 16, 1999, he
was termnated fromhis enploynent. Jordan was one of the
persons responsible for his dismssal. On several occasions
t hereafter, Jordan advi sed the NSH Labor Coordi nator and a NSH
Personnel Director that she feared Czaj kowski .

On June 16, 1999, at approximtely 10:45 a.m,
Czaj kowski and a private investigator whom he had retained
ostensibly to serve papers, drove to NSH where they eventually
made their way into Jordan's office. Czajkowski was seen on the
grounds before entering the building where Jordan's office was
| ocated, and while various NSH enpl oyees called security, no one
notified Jordan or Kepner of his presence. |In Jordan's office,
Czaj kowski and the investigator encountered not only Jordan but
al so Kepner. Czaj kowski brandished a revolver, fired it into the

ceiling, and took Jordan and Kepner hostage. After allow ng the



investigator to | eave sone thirty mnutes |later, he immediately
shot Jordan four tines, causing her to bl eed profusely.

Soon thereafter, Pennsylvania state police arrived.
After superseding the I ocal police, they began to negotiate with
Czaj kowski. Al though his demands were initially rational, they
becane nore and nore grandi ose and irrational as tinme passed.
Czaj kowski becane agitated as well. Kepner and Jordan renai ned
hostages in Room 163 from June 16, 1999 through the norning of
June 18, 1999. Finally, on June 18, at 8:30 a.m, the state
police inplenmented a plan that they had devel oped the previous
day. They broke a wi ndow of Room 163 where Czaj kowski hel d
Kepner and Jordan, attenpted to pull the curtains out, and
unl ocked the door. The state police immedi ately threw a "fl ash-
bang" detonation device into the roomto divert Czaj kowski's
attenti on whereupon they subdued hi mand renoved the badly
wounded Jordan to safety. Unfortunately, between the tine the
w ndow was broken and the tine the state police entered the room
Czaj kowski shot Jordan two nore tines in the chest and abdonen
and killed Kepner. The state police apparently never enployed a
psychiatrist or psychologist to aid themin dealing with
Czaj kowski .

Plaintiffs contend that defendants violated their
substantive due process rights under the Fourteenth Amendnent to
be free fromthe arbitrary action of the state governnment. As
not ed above, plaintiffs argue that their conplaints survive under

the state-created danger theory of liability.
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Section 1983 reads in relevant part:

Every person who, under color of any statute,
ordi nance, regul ation, custom or usage, of
any State or Territory or the District of

Col unbi a, subjects, or causes to be

subj ected, any citizen of the United States
or other person within the jurisdiction
thereof to the deprivation of any rights,
privileges, or inmunities secured by the
Constitution and | aws, shall be liable to the
party injured in an action at law, suit in
equity, or other proper proceeding for
redress.

42 U.S.C. § 1983.
The statute itself does not create any substantive
rights. It sinply provides a renedy for rights established under

the Constitution or laws of the United States. Al bright v.

AQiver, 510 U S 266, 271 (1994); Baker v. MCollan, 443 U. S.

137, 144 n.3 (1979); Mark v. Borough of Hatboro, 51 F.3d 1137,

1141 (3d Cir. 1995).
The state-created danger theory had its genesis in

DeShaney v. Wnnebago County Departnent of Social Services, 489

U S 189 (1989). There, young Joshua DeShaney, a four year old
boy, had been physically abused by his father over a prol onged
period of time. The Wnnebago County Departnent of Soci al
Services ("DSS") had | ong had contact with the father and had
good reason to suspect child abuse, but nonetheless it all owed
the boy to remain with his father. Utinmately, the father was
convicted of child abuse for so severely beating Joshua that the

boy suffered pernanent brain damage.



Joshua's not her and guardi an sued DSS under § 1983,
all eging a deprivation of the boy's liberty w thout substantive
due process for failing to intervene to protect himfromhis
father's abuse about which it knew or should have known. Wile
expressing great synpathy for Joshua's plight, the Suprenme Court
hel d that no cause of action existed. The Court did recognize
that where special relationships are created or assuned by the
state, certain constitutional rights nmay be inplicated, and the
state has an affirmative obligation to provide protective
services. For exanple, such duties arise where a person is a
prisoner or has been involuntarily commtted to a nental
facility.

O her than in such limted circunstances, the Court
expl ai ned that "nothing in the | anguage of the Due Process C ause
itself requires the State to protect the life, |iberty, and
property of its citizens against invasion by private actors.”
Id. at 195. The Court continued that the |anguage of the Due
Process C ause "cannot fairly be extended to inpose an
affirmative obligation on the State to ensure that those
interests do not cone to harmthrough other neans." [d. Sinply
know ng about a person's unfortunate situation does not invoke
any obligation on the part of the state to cone to that person's
aid. The Court made it clear that "[t]he affirmative duty to
protect arises not fromthe State's know edge of the individual's
predi canent or fromits expressions of intent to help him but

fromthe [imtation which it has inposed on his freedomto act on
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his own behalf.” [d. at 200 (citation omtted). Since no
speci al relationship existed between Joshua and the State, it had
no constitutional duty to protect him'*

The state-created danger theory emanates fromthe
foll owi ng sentence in DeShaney: "Wiile the State may have been
aware of the dangers that Joshua faced in the free world, it
pl ayed no part in their creation, nor did it do anything to
render himany nore vulnerable to them" 1d. at 201. This
| anguage has been interpreted to nmean that even if no speci al
relationship existed, state actors may face liability under
8§ 1983 if they played a role in the creation of the danger.

Qur Court of Appeals has explicitly adopted the state-

created danger theory in Kneipp v. Tedder, 95 F.3d 1199 (3d Cir.

1996). The parents and | egal guardi ans of Samant ha Knei pp sued
several Phil adel phia police officers and the Cty of Phil adel phia
under 8 1983. Samant ha, who was obviously intoxicated, and her
husband were having an altercation on a highway as they were
wal ki ng hone | ate on a cold January evening. After the police

st opped them her husband was allowed to return hone to relieve a
babysitter. Thereafter, the police officer sent Samant ha on her

way al one. She never nmade it. She was later found unconsci ous

1. In passing, in footnote 4 of his opposing brief, plaintiff
Kepner contends that the state police had a special relationship
with Carol Kepner which created an affirmative duty on their part
to act on her behalf. This argunent is clearly without nerit.
Kepner was not in state custody or control when she was a
hostage. Rather, she was in the custody and control of

Czaj kowski, her ki dnapper.
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nearby, with permanent brain danmage. Plaintiffs clainmed that by
voluntarily assum ng responsibility for her protection when her
husband was allowed to | eave for honme by hinself, the police
officers affirmatively created a danger and increased the risk
that she m ght be injured when they | ater abandoned her. The
court articulated a four prong test which nust be net if a state
actor is to be found |liable under the state-created danger
t heory:

(1) the harmultimately caused was

foreseeable and fairly direct; (2) the state

actor acted in willful disregard for the

safety of the plaintiff; (3) there existed

sone rel ationship between the state and the

plaintiff; (4) the state actors used their

authority to create an opportunity that

ot herwi se woul d not have existed for the

third party's crine to occur.

Knei pp, 95 F.3d at 1208 (quoting Mark v. Borough of Hatboro, 51

F.3d at 1152). In reversing the District Court's grant of
summary judgnment in favor of the defendants, the Court of Appeals
concluded that, "[w] hen viewed in the |ight nost favorable to the
| egal guardi ans, the evidence submtted was sufficient to raise a
triable issue of fact as to whether the police officers
affirmatively placed Samantha in a position of danger." [d. at
1211.

In County of Sacramento v. Lewis, 523 U. S. 833 (1998),

deci ded after DeShaney and Knei pp, the Suprene Court rem nded us
that the Fourteenth Amendnent is not "a font of tort law to be
superi nposed upon what ever systens may al ready be adm ni stered by

the States.” 523 U. S. at 848 (quoting Paul v. Davis, 424 U.S.

-8-



693, 701 (1976)). County of Sacranmento was a 8§ 1983 action

i nvol ving a high speed chase in which the police patrol car
skidded into and killed the passenger on the notorcycle being
pursued. The Court reiterated that substantive due process only
protects the individual against arbitrary action of the
governnent and that the threshold for finding the arbitrary
exerci se of power wll depend upon the facts of each particul ar
case. The degree of culpability can range from deli berate
indifference to "shock the conscience" requiring a purpose to
cause harm Thus, for exanple, the deliberate indifference
standard is appropriate in a case involving the proper nedical
treatnment for an inmate since prison officials have the tine for
calmreflection. On the other hand, "when unforeseen
ci rcunst ances demand an officer's instant judgnment" such as
during a prison riot? or a high speed chase, "even precipitate
reckl essness fails to inch close enough to harnful purpose to
spark the shock that inplicates 'the | arge concerns of governors
and the governed.'" 1d. at 853 (citation omtted). Wth respect
to a high speed chase, the Court concluded that no viable
substanti ve due process claimexists unless there is an "intent
to harmthe suspects or to worsen their legal plight." 1d. at
854 (citation omtted).

We nust determ ne whether the well-pleaded facts here,

if true, can constitute arbitrary governnental action giving rise

2. The Suprenme Court used this exanple, recognizing that the
anal ysis i s under the Eighth Amendnent.
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to a substantive due process violation. As our Court of Appeals
has observed, "[t]he exact degree of w ongful ness necessary to
reach the 'consci ence shocking' |evel depends upon the

circunstances of a particular case." Mller v. Cty of

Phi | adel phia, 174 F.3d 368, 375 (3d Cr. 1999) (citation

omtted). W believe the facts set forth in the conplaints, at

| east as they relate to the state police, are anal ogous to those
involving the prison riot and the high speed chase. In those
scenarios, as in the hostage situation, there is significant
pressure for quick decisions and little or no tinme for calm
deliberation and reflection that usually exists when considering
appropriate nedical treatnent for a prisoner. Even if the
intent-to-cause-harmtest used in the high speed chase cases

rai ses the bar too far here, we believe nonetheless that a very
hi gh degree of wongful ness is necessary to establish liability.
The appropriate |level of culpability, we conclude, is whether,
under the circunstances, the activity of the state police

def endant s shocks the consci ence. White v. City of Phil adel phi a,

118 F. Supp. 2d 564, 570 (E.D. Pa. 2000).

Keepi ng County of Sacranmento in mnd, we turn to the

four-prong state-created danger test articulated in Kneipp. Even
assum ng the plaintiffs can establish the first and third prongs
that the harmultimtely caused was foreseeable and fairly direct
and that sone relationship existed between Jordan and Kepner and
the state, plaintiffs cannot satisfy the second and fourth

el enments as to the state police.
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Under the fornulation in Kneipp, the conplaints nust
set forth facts sufficient to establish that state actors acted
in wllful disregard for the safety of Jordan and Kepner.
Specifically, plaintiffs contend that the action of the state
police satisfied this standard when they rushed i nto Room 163 at
NSH where the two wonen were being held hostage. According to
the pleadings, it was between the tinme of the break-in and the
subsequent seconds when Czaj kowski was subdued that Czaj kowski
shot and kill ed Kepner and again shot Jordan. Plaintiffs
mai ntain that had the state police not proceeded as they did,
Kepner's |life would have been spared and Jordan woul d not have
suf fered addi ti onal wounds.

Under County of Sacranento, the conduct of the state

police nust shock the conscience. Wile their action surely had
grave risks, taking no action also had grave risks. It is
inportant to renmenber that Czaj kowski, with serious nenta

probl ens, had previously shot Jordan and was mneki ng demands t hat
were becom ng increasingly bizarre. 1n hindsight, naybe the
state police were negligent and shoul d have taken a different
pat h, but negligence is not the applicable constitutional

st andard. County of Sacramento, 523 U S. at 848-49. It was

clearly a nost difficult, if not heart-wenching decision, to
attenpt to rescue hostages from a denented ki dnapper. We do not
bel i eve any reasonable juror could find, on the facts all eged,
that the state police acted in a way that shocks the conscience.

|d.; Wiite v. City of Philadelphia, 118 F. Supp. 2d 564 (E.D. Pa.
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2000). Furthernore, in our view, the result is the sane even if
we were to apply the less rigorous requirenents of deliberate
indifference to or willful disregard for the safety of the
victims. The outconme of the hostage crisis was indeed tragic,
especially for Carol Kepner, but sinply because it was tragic
does not nean that the Constitution was viol ated.

The final prong of the state-created danger test
requires plaintiffs to prove that the state actors used their
authority to create an opportunity that otherw se would not have
existed for the third party's crinme to occur. Kneipp, 95 F. 3d at
1208. Again, the conplaints fall short. The state police did
not arrive on the scene until after Czaj kowski had taken Jordan
and Kepner hostage. The state police sought to apprehend
Czaj kowski and save the |lives of these two wonen. They did not
create the opportunity for the harmto occur. The opportunity
al ready existed by the tine they reached NSH. | ndeed, as
heretof ore noted, Czaj kowski had previously shot Jordan and, of
course, had the opportunity and ability to kill both Jordan and
Kepner before the state police stornmed Room 163. As our Court of

Appeal s stated in Murse v. Lower Merion School District, 132 F.3d

902, 915 (3d Gr. 1997), "the dispositive factor appears to be
whet her the state has in sonme way placed the plaintiff in a
dangerous position that was foreseeable, and not whether the act
was nore appropriately characterized as an affirmative act or an
om ssion." The state police did not in any way place Jordan or

Kepner in a dangerous position. On the contrary, they sought to
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extricate these two individuals fromany further danger by
sei zing Czajkowski. In sum it was Czajkowski, a third party,

who created the dire situation. Salas v. Carpenter, 980 F.2d 299

(5th Gr. 1992).

Plaintiffs have al so sued the Secretary and Deputy
Secretary of Public Welfare, as well as Public Welfare Departnment
enpl oyees who worked at NSH At nost, it can be said that sone
of these individuals knew of Czaj kowski's dangerous propensities,
took no action to keep himoff the grounds of NSH, and failed to
warn Jordan and Kepner of his presence on June 16, 1999. These
defendants, like the state police, did not create the opportunity
for Czaj kowski to commt his crines or place Jordan and Kepner in
a dangerous position. DeShaney, 489 U S. at 201; Kneipp, 95 F. 3d
at 1209; DR by L.R v. Mddle Bucks Area Vocational Techni cal

Sch., 972 F.2d 1364, 1373-76 (3d Cr. 1992) (en banc). In any
event, substantive due process under the Fourteenth Amendnent
does not inpose on a public enployer or supervisors or fellow
enpl oyees the duty to provide an even nomnally safe and secure

wor ki ng environment. Collins v. City of Harker Heights, 503 U. S.

115, 126 (1992).°

3. Plaintiff in Kepner also argues that sone defendants are
Iiable for an unconstitutional policy, practice, or custom
resulting in Carol Kepner's death. See Monell v. Dep't of Socia

Servs. of Gty of New York, 436 U. S. 658 (1978). Public

of ficials or supervisors cannot be held |iable on such a theory

unl ess they have engaged in "sone affirmative conduct ... that

pl ayed a role" in the constitutional violation. Andrews v. City

of Phil adel phia, 895 F.2d 1469, 1478 (3d Cr. 1990). This

standard can be satisfied either by the supervisor's direct
(continued...)
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It goes without saying that we synpathize with the
husband and famly of Carol Kepner who |ost her life during this
tragic series of events. Likew se, we synpathize with the plight
of Maria Jordan, who suffered grievous injuries. Nonetheless, we
cannot allow our synpathies to prevent us fromfollow ng the |aw

The notion of state defendants to dismss plaintiffs'

§ 1983 clains will be granted. Because we are dismssing all
federal clains, we need not decide the issue of qualified
imunity. In addition, we wll exercise our discretion and
decline jurisdiction over the supplenental state clains as to the
nmovi ng defendants. See 28 U S.C. § 1367.

The Jordan conplaint also alleges state |aw clains
agai nst the detective agency that Czaj kowski engaged and agai nst
two of its enployees, one of whom acconpani ed Czaj kowski on his
fateful trip to NSH  There is no diversity of citizenship
bet ween the Jordans and these remai ni ng defendants who are al
citizens of Pennsylvania. Consequently, we will dismss the
action against these three defendants for |ack of subject matter

jurisdiction.

3.(...continued)

i nvol venrent or by their "personal direction or ... actual

know edge and acqui escence.” 1d. (quoting Rode v. Dellarciprete,
845 F.2d 1195, 1207 (3d Cir. 1988)). The facts set forth in the
conpl ai nt do not allege any constitutional violation, much |ess
one caused by a policy, practice, or custom
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES LLOYD KEPNER, | ndividually: ClVIL ACTI ON
and as the Adm nistrator for the
Estate of Carol Sue Kepner

V.

FEATHER O. HOUSTOUN, et al. : NO. 01-2988
ORDER

AND NOW this day of Septenber, 2001, for the
reasons set forth in the acconpanyi ng Menorandum it is hereby
ORDERED t hat the notion of all defendants to dismss the
conpl ai nt i s GRANTED.

BY THE COURT:




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARI A JORDAN, et al. : Cl VIL ACTI ON
V. :
FEATHER O. HOUSTOUN, et al . : NO. 01- 3005
ORDER
AND NOW this day of Septenber, 2001, for the

reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat :

(1) the notion of defendants Feather O Houstoun,
Charles G Curie, George Kopchick, Aidan Altenor, Robert D reso,
Donal d Adans, Richard Sokol owski, WIIliam Stephens, Roger Stults,
Ber nadi ne West, Sandra Mtchell, Jack Davis, Mary Anne Law er,
Angel a Al exander, Pat Conway, Commi ssioner Paul J. Evanko, Deputy
Conmi ssi oner Lieutenant Col onel Thomas Courey, Major Robert G
Wertz, Captain Thomas J. LaCrosse, Captain Robert B. Titler,
Captain Janmes Gl lison, Lieutenant David B. Kresier, Lieutenant
Barry Sparks, Lieutenant Robert D. Queen, Sergeant G egory W
Mtchell, Corporal David Frisk, and Trooper Martin M Carbonell
to dismss the conplaint is GRANTED; and

(2) the conplaint is DI SM SSED agai nst the renaining
def endants Ace Detective Agency, Inc., Domnic Farinella, and
M chael Soltys for lack of subject matter jurisdiction.

BY THE COURT:







