IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN HAYMOND : GAVIL ACTI ON
HAYMOND NAPOLI DI AMOND, P.C. -CT :

V.
MARVI N LUNDY
V.
JOHN HAYMOND,

ROBERT HOCHBERG, :
HAYMOND, NAPCLI, DIAMOND, P.C. -CT : No. 99-5048

MEMORANDUM AND ORDER

Norma L. Shapiro, S.J. August 31, 2001

In October, 1997, John Haynond (“Haynond”), Robert Hochberg
(“Hochberg”) and Marvin Lundy ("“Lundy”) formed the |aw firm of
Haynmond & Lundy, LLP (“H&L”) to practice |aw in Philadel phia and
t he surroundi ng areas. Lundy had been practicing law in
Phi | adel phia for sone tinme, but his previous [aw firm had
recently been dissolved. Haynond and Hochberg were partners in a
Connecticut law firmand wi shed to expand geographically. Under
t he Haynond & Lundy Partnershi p Agreenent, Hochberg was nade the
Managi ng Partner of H&L

H&L was di ssolved in Cctober, 1999, at which tine Haynond

and Lundy each filed an action against the other. The actions
were consolidated, and the parties were eventually realigned with
Haynond as plaintiff.

Lundy, answering Haynond's conpl aint, asserted a



count ercl ai m agai nst Hochberg for unauthorized practice of |aw.
Lundy argued Hochberg, who has never been admitted to the bar of
t he Comonweal th of Pennsylvania: (1) failed to apply for
readm ttance in Pennsylvania after his disbarnent in
Massachusetts and consequent suspension in Connecticut; and (2)
repeatedly m srepresented that he was licensed to practice law in
Pennsyl vani a.

Lundy requested relief in the formof a permanent injunction
agai nst Hochberg. The court held a non-jury trial on Lundy’s
cl ai m agai nst Hochberg.! In accordance with Federal Rule of
Cvil Procedure 52(a), the court enters the follow ng findings of
fact and concl usions of |aw

| . Fi ndi ngs of Fact:

1. In 1996 Robert Hochberg was licensed to practice law in
bot h Massachusetts and Connecticut. At that tinme, Hochberg was a
partner in John Haynond, P.C. Tr. Jan. 17, 2001, at 64-65. The
firmpracticed in Massachusetts, Connecticut and New York. |d.
Hochberg served as the Managing Partner of that firm Tr. Jan.
17, 2001, at 66.

2. In 1996, Haynond, Hochberg and Lundy began di scussi ng
the formation of a partnership to practice lawin the
Phi | adel phia area. Tr. Jan. 17, 2001, at 66-70.

! The parties stipulated that the court could consider al
rel evant testinony and evidence fromthe jury trial of the cross-
clainms for breach of contract held January 17, 2001 to January
25, 2001, in addition to the testinony and evi dence presented at
the non-jury trial.



3. On May 7, 1996, Hochberg was indicted by a grand jury of
the United States District Court for the D strict of
Massachusetts on two counts of conspiracy to commt bank fraud.
Tr. Jan. 17, 2001, at 15; L. Ex. 8.2

4. Negotiations between Lundy, Hochberg and Haynond
continued over the ternms of a partnership to practice law in
Phi | adel phia; at some point in these negotiations, Lundy was
i nformed of Hochberg' s indictnment. Tr. Jan. 19, 2001, at 129-
130.

5. On August 4, 1997, Hochberg pled guilty to one count of
t he Massachusetts indictnent. L. Ex. 19.

6. Haynond, Hochberg and Lundy formed the |aw firm of
Haynmond & Lundy, LLP in Cctober, 1997. P. Ex. 1

7. After the formati on of Haynond & Lundy, LLP, Haynond

began using the nanme Haynond & Lundy as a trade nanme for his
Connecticut firm John Haynond, P.C. The Connecticut firm

remai ned a separate corporate entity. The Connecticut firmwll

2 Throughout the jury trial of the cross-clains for breach
of contract and the non-jury trial of Lundy’s clai magainst
Hochberg for unauthorized practice of law, exhibits offered by
Haynond were referred to as “plaintiff’s exhibits” and exhibits
of fered by Lundy were referred to as “Lundy exhibits.” At the
non-jury trial, Lundy used the sane exhibits binder and conti nued
to refer to his exhibits as “Lundy exhibits.” Hochberg simlarly
referred to exhibits fromthe binder used by Haynond at the jury
trial as “plaintiff’s exhibits,” but he also introduced an
exhibit froma different binder and terned it a “counterclaim

defendant’s exhibit.” To avoid confusion, the court wll
continue to use this nonenclature. Those terned “Lundy exhibits”
will be designated “L. Ex.”, those terned “plaintiff’s exhibits”
will be designhated “P. Ex.”, and those ternmed “counterclaim

defendant’s exhibits” will be designated “C.D. Ex.”
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be referred to as John Haynond, P.C. t/a Haynond & Lundy, LLP

8. The Haynond & Lundy Partnership Agreenent provided that
Hochberg woul d hold a ten-percent interest in H&L. P. Ex. 1., 8§
3.01. It also provided that Hochberg woul d serve as Mnagi ng
Partner of H&L. P. Ex. 1., 8 5.02. He was to supervise the
“day-to-day business and administration of the Partnership.” 1d.

After H&L’s formation, Hochberg worked at the Phil adel phia
office of H&L two or three days per week. Tr. Feb 21, 2001, at
130- 31.

9. Robert Hochberg is not now, nor has he ever been,
licensed to practice law in the Comobnweal th of Pennsyl vani a.
Tr. Jan. 17, 2001, at 15.

10. Hochberg’s nane was |isted anong the attorneys on the
sign outside H&L's office at 1600 Market Street, Phil adel phia,
PA. L. Ex. 25; Tr. Jan. 31, 2001, at 10-11 & 156. The sign did
not specify the jurisdictions in which he was authorized to
practice |law, nor that he was not licensed to practice law in the
Commonweal t h of Pennsylvania. L. Ex. 25.

11. As the firm s Managi ng Partner, Hochberg directed the
| awers at H&L. He assigned attorneys to cases and directed when
certain actions should be taken with regard to cases. See, e.q.,
Tr. Jan. 31, 2001, at 154-56 (Hochberg directed an attorney not
to pursue post-trial notions and instituted a policy that al
attorneys should imediately file suit in client cases involving
a specific insurance conpany.). He occasionally attended norning
neetings at which the status of H&L cases was di scussed. Wen
participating in these neetings, Hochberg gave his advice and
opi nion on case managenent and strategy. Tr. Jan. 31, 2001, at



11-14, 141-42.

12. Former associates at H&L testified that they felt
obligated to foll ow Hochberg’ s recommendati ons on litigation
strat egy because Hochberg was the Managing Partner. Tr. Jan. 31,
2001, at 45 & 142-43.

13. On Novenber 17, 1997, Hochberg was sentenced in
Massachusetts on his plea of guilty to a conspiracy count; he
recei ved three years probation, and was required to pay
restitution of $71,500 and a fine of $50. Tr. Jan. 17, 2001, at
15.

14. On Novenber 18, 1997, the Massachusetts Suprene Court
i ssued an order disbarring Hochberg. Tr. Jan. 17, 2001, at 15.

15. After his disbarnent in Massachusetts, Hochberg s nane
was renoved fromthe Massachusetts office |letterhead of John
Haynmond, P.C. t/a Haynond & Lundy. Tr. Feb 22, 2001, at 23 & 25.
The | awyers in that office were instructed that Hochberg was not
to be involved in cases or talk to clients. Tr. Feb 22, 2001, at
23.

16. On Novenber 26, 1997, the Statewi de Gievance Committee
for the State of Connecticut, initiated an action to discipline
Hochberg for his Massachusetts coviction. L. Ex. 44, at 1-2.

17. On April 17, 1998, Hochberg's license to practice |aw
in Connecticut was suspended on an interimbasis. L. Ex. 44, at

4: Tr. Jan. 17, 2001, at 92.

18. In response to his suspension in Connecticut, a neeting



was held at the Connecticut office of John Haynond, P.C t/a
Haynmond & Lundy, and steps were taken to ensure that Hochberg's
name woul d not appear on the Connecticut office’s |etterhead and
t hat he woul d not have contact with clients. Tr. Feb. 22, 2001,
at 26. Haynond also notified the banks that handl ed the accounts
for the Connecticut and Massachusetts offices and asked t hat
Hochberg’ s nane be renoved fromthose accounts. Tr. Feb. 22,
2001, at 27.

19. On the date of his suspension in Connecticut, Hochberg
transferred his interest in H&L to Haynond under a Conditi onal
Agreenent dated Novenber 29, 1997. Tr. Jan. 17, 2001, at 91-92;
Tr. Feb. 21, 2001, at 127; P. Ex. 49.

20. Hochberg knew that, after the suspension of his |license
to practice in Connecticut, he was no longer permtted to
practice lawin any jurisdiction. Tr. Feb 21, 2001, at 127.
Hochberg was al so aware that he was neither an owner, nor a
partner of H&L after his Connecticut |icense was suspended. Tr.
Feb 21, 2001, at 127.

21. No neeting with H&L’'s staff was ever held to discuss
hi s di sbarnment in Massachusetts or suspension in Connecticut, nor
was he renoved as a signatory on the Phil adel phia or New Jersey
bank accounts. Tr. Feb. 22, 2001, at 27-28.

22. Hochberg continued to work at the Phil adel phia office
two or three days a week. Tr. Feb 21, 2001, at 130-31.

23. Throughout his suspension and di sbarnent, Hochberg' s
name continued to appear on the sign listing the | awers of H&L
outside the entrance to its Philadel phia office. Tr. Jan. 31,



2001, at 12 & 156; Tr. Feb. 21, 2001, at 131.

24. Hochberg' s nane al so continued to appear on H&L
letterhead with the designation “CT,” as if he were licensed to
practice lawin the state of Connecticut. Tr. Jan. 31, 2001, at
77-78. He wote to other attorneys on this letterhead during his
suspension. See, e.qg., L. Ex. 98.

25. Hochberg signed marketing agreenents, |eases and ot her
busi ness docunents on behal f of H&L as “Managi ng Partner” or as a
“partner.” Tr. Feb. 21, 2001, at 48, 131-37, & 140-41.

26. Hochberg led the enpl oyees of H&L to believe he
remai ned Managing Partner. Tr. Feb. 21, 2001, at 163; Tr. Jan.
22, 2001, at 204.

27. H&L noved to new offices in January, 1999, and Hochberg
recei ved new busi ness cards reflecting the change of address.
Tr. Jan. 31, 2001, at 59-65. These business cards listed his
position as Managing Partner. L. Ex. 204. The cards did not
list where, if anywhere, Hochberg was licensed to practice |aw.
L. Ex. 204.

28. Hochberg had contact with at least a fewclients while
serving as Managi ng Partner of H&L in Phil adel phi a:

A. I n August, 1998, Mchelle Dell’ Orefice was assigned
to review a distribution statenment wwth a client named Peter
Dugan. Tr. Feb. 21, 2001, at 79-80. The client was dissatisfied
with the distribution statenment and demanded to see an attorney;
Dell" Orefice asked Hochberg to speak with Dugan. Tr. Feb. 21,
2001, at 81. Hochberg assured the client H&L would attenpt to



renegotiate a nedical bill with a doctor and, if successful,
woul d send the client the balance of the noney. Tr. Feb. 21,
2001, at 85.

B. In the Spring of 1999, Hochberg had tel ephone
contact with a client, Jason G eer, who wanted to sell the rights
to his portion of a judgnent, then on appeal, in order to receive
noney inmmediately. Tr. Jan. 31, 2001, at 143-44. G eer needed
information fromH&L in order to conplete the sale. Tr. Jan. 31,
2001, at 144. Hochberg contacted both Greer and the attorney
representing the judgnment purchaser. Tr. Jan. 31, 2001, at 144,
Dep. of Tinothy Foley, at 16-18. This attorney believed Hochberg
was an attorney representing Geer. Dep. of Tinothy Foley, at
20- 21.

29. Lundy produced evi dence that Hochberg had contact with
ot her attorneys on behalf of H&L; Hochberg wrote to an attorney
in Florida to finalize referral of an H& client to the Florida
attorney for a referral fee of 25% L. Ex. 98.

30. In July, 1999, a Connecticut court clarified the
duration of Hochberg s suspension. The court ordered Hochberg
suspended fromthe practicing |law in Connecticut for three years,
from Novenber 18, 1997. L. Ex. 44. at 8.

31. Lundy dissolved H& in Qctober, 1999.

32. Haynond fornmed a new firm Haynond Napoli D anond, P.C
(“HND-PA”). Hochberg initially becane the “nmanager” of this new
firm P. Ex. 75. He never received business cards that |isted
his position as the “manager” of this lawfirm Tr. Feb. 23,
2001, at 185.



33. Sonetine after Novenber 22, 2000, Hochberg was nade a
shar ehol der of HND-PA. Tr. Feb. 23, 2001, at 165-66. He
reassuned the title Managing Partner in Decenber, 2000. Tr. Feb.
23, 2001, at 166.

34. I n Decenber, 2000, Hochberg ordered new busi ness cards.
Tr. Feb. 23, 2001, at 162. Those cards listed his position as
Managi ng Partner of HND- PA above the firnis Pennsylvania and
Connecticut addresses. L. Ex. 208. The cards did not state
where Hochberg is admtted to practice law. L. Ex. 208.

35. Hochberg now mai ntains a residence in Phil adel phi a.
Tr. Feb. 23, 2001, at 149. His future planis to work at the
Phi | adel phia office of HND-PA a few days every ot her week. Tr.
Feb 23, 2001, at 151.

36. In February, 2001, the Connecticut court issued an
order of reinstatenent, confirm ng Hochberg's status as a nenber
of the bar of the state of Connecticut. C D. Ex. 18; Tr. Feb.
23, 2001, at 163.

37. Robert Hochberg s testinony was only partially
credible. H's testinony that he repeatedly attenpted to renove
his name fromthe |etterhead of the Philadelphia firmafter his
suspension, Tr. Feb. 21, 2001, at 162, Tr. Feb. 22, 2001, at 34-
37, was not credible. This testinony was inpeached by the
credible testinmony of Bernetta Henri and Dawn Kenp, forner office
assistants at H&. Tr. Jan. 31, 2001, at 77-78; Tr. Jan. 22,
2001, at 204-208. The docunentary evidence introduced at trial
supported the testinony of Bernetta Henri and Dawn Kenp. L. EX.
84; L. Ex. 76.



38. Scott D anond's testinony that he told either Dawn Kenp
or Bernetta Henri, and Hochberg to renove Hochberg s nanme from
H&L stationery, Tr. Jan. 22, 2001, at 220, was not credible. It
was contradi cted by the testinony of Dawn Kenp and Bernetta
Henri, as well as the testinony of Hochberg. Tr. Jan. 22, 2001,
at 209; Tr. Jan. 31, 2001, at 77-78.

39. John Haynond' s testinony was only partially credible.
Hi s testinony on Hochberg' s role in the Philadel phia law firm was
i nconsistent. At the jury trial, Haynond testified that Hochberg
was to do the sanme thing at the Phil adel phia firmas he had been
doing in Connecticut. Tr. Jan. 17, 2001, at 78; see also Tr.
Jan. 18, 2001, at 20-21. He then testified that in Connecticut,
Hochberg had been responsible for, anong other things, “dealing
with the lawers . . .and . . . the financial aspects of running
the law firm” Tr. Jan. 17, 2001, at 66. Later in his
testinony, he narrowed his description of Hochberg’s duties and
clainmed he was only the “financial manager of the office and
[that] his duties [bore] no relationship to himbeing a | awer.”
Tr. Jan. 17, 2001, at 94. At the non-jury trial, Haynond
testified that Hochberg’s duties in Connecticut included
assigning cases to attorneys, supervising the attorneys and
di scussing the progress of their cases with them Tr. Feb 22,
2001, at 7. Finally, at his deposition, Haynond had testified
that in Connecticut Hochberg al so revi ewed nedi cal docunents,
gave attorneys advice on |litigation strategy and val ued cases.
Tr. Jan. 18, 2001, at 20. Haynond's testinony that Hochberg
nerely dealt with financial matters is also contradicted by the
credi bl e testinony of Tom Mast erson, which supports Haynond’' s
deposition testinony that Hochberg directed the Phil adel phia
attorneys at H&L on legal matters. Tr. Jan. 31, 2001, at 154.
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40. Tom Masterson was an associate at H&. He testified to
Hochberg’'s practices as Managing Partner. Al though he now works
for Marvin Lundy, his testinony was credible. H s denmeanor
suggested credibility and his testinony was supported by the
testinony of Donald Marino and, in part, by the testinony of
Hochberg and Haynond.

41. Donald Marino' s testinony regarding Hochberg's role in
H&L was credible, Tr. Jan. 31, 2001, at 11-14 & 44-45; it was
supported by the testinony of Tom Masterson. Tr. Jan. 31, 2001,
at 154 & 157. Marino’s testinony that he did not know Hochberg
was not licensed to practice in Pennsylvania, Tr. Jan. 31, 2001,
at 16, was not credible. This testinony was inpeached by the
subst anti al anount of evidence docunenting Hochberg being |isted
on H&L's letterhead as licensed to practice only in Connecticut.
See, e.qg., L. Ex. 98; P. Ex. 25.

42. Linda Mrow s testinony was not credible. Mrow
testified that Hochberg confided in her his plan to renove Lundy
fromthe law firm but that she never inforned Lundy of
Hochberg’'s plan. Tr. Feb. 21, 2001, at 52-58. This testinony
was inconsistent with her deposition testinony, Tr. Feb. 21,
2001, at 61-64, and self-contradictory. She nmaintained that she
felt extrenely loyal to M. Lundy, Tr. Feb. 21, 2001, at 58-59,
yet could not credibly explain why she did not tell Lundy of
Hochberg’' s supposed plan to force himout of Haynond & Lundy.
See Tr. Feb 21, 2001, at 65-66 (Personal relationship with
Hochberg played no role in her decision not to tell Lundy of
Hochberg’'s all eged plan to replace hin). No wei ght was given to
this testinony.

43. Mchelle Dell” Orefice’s testinony regardi ng Hochberg's

11



contact with Peter Dugan was credible; it was substantially
corroborated by Hochberg and in accord with the credible
testi nony of Tom Masterson.

44, Steven Perna, an agent of H&L’'s landlord at Seven Penn
Center, testified credibly that Hochberg introduced hinself as
t he Managi ng Partner of H&. Tr. Feb. 21, 2001, at 39-40.
Hochberg never clarified that he was not an attorney. Tr. Feb.
21, 2001, at 43-44. Hi s testinony was supported by Hochberg’'s
trial testinony and the evidence that Hochberg signed the | ease
for H&L’'s of fice space as Managing Partner. Tr. Feb. 21, 2001
at 43, 48.

45, Jeffrey Lundy, a Pennsylvania attorney, testified that
he believed that Hochberg was a Pennsyl vania attorney based on
hi s demeanor and authority in the firm Dep. at 18 & 22. This
deposition testinony was credi bl e under the circunstances.

46. David Easterly’ s testinony was contradi cted by
Hochberg's testinmony and was not credible. It was not given
wei ght .

47. The testinony of Frank Bass was not credible. Bass,
who currently works for Marvin Lundy, is facing civil charges of
unaut hori zed practice of |aw brought by John Haynond, Robert
Hocheberg’s best friend and partner. Tr. Feb. 21, 2001, at 98.
Hi s testinony was given no weight by the court.

48. Arlin Adanms, Esqg., testified to the custons and
practices of the |local legal conmunity. See, e.q., Tr. Feb. 23,
2001, at 92 (It is the customary practice in Philadel phia for an
attorney to resign his position once suspended fromthe practice

12



of law). The court finds his testinony very credible. Sone of
his testinony focused on the applicable | egal standards. See,
e.g., Tr. Feb 23, 2001, at 66-69. Such testinony is not binding
on the court.

I, Di scussi on

A. Jurisdiction and Abstention:

The court has suppl enental jurisdiction over this matter
under 28 U. S.C. 8 1367; the court found this matter sufficiently
related to the other clains of Haynond and counterclainms of Lundy
that they fornmed part of the same case and controversy. See

Haynmond v. Lundy, No. 99-5048, 2000 W. 1824174, * 2 (E.D. Pa.

Dec. 12, 2000).

Citing Colorado River Water Conservation Dist. V.

Envi ronnment al Defense Fund, 424 U.S. 800 (1976), Hochberg argued,

prior to trial, that this court should abstain from adjudicating
this matter. The court declined to abstain. The question
presented is not novel; the Supreme Court of Pennsylvani a has

addressed the issue at least twice. See Shortz v. Farrell, 193

A. 20 (1937); Dauphin County Bar Ass’'n v. Mazzacaro, 351 A 2d 229

(1976). O her federal courts have addressed this issue in the

past. See, e.qg., Inre Stone, 166 B.R 269, 274 (WD. Pa. Bankr

1994) .

B. Unauthorized Practice of Law

I n Pennsyl vania, an “attorney at law is a person “admtted
to the bar of the courts of this Comonwealth.” 42 Pa. Cons.
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Stat. Ann. 8§ 2521. The unauthorized practice of lawis
statutorily defined:

any person . . . who wthin this Comobnweal th shal

practice |aw, or who shall hold hinmself out to the

public as being entitled to practice |law, or use or

advertise the title of lawer, attorney at |aw,

attorney and counsel or at |aw, counselor, or the

equi valent in any |anguage, in such a manner as to

convey the inpression that he is a practitioner of the

| aw of any jurisdiction, wthout being an attorney at

I aw.

42 Pa. Cons. Stat. Ann. 8 2524(a). This statute governs the
conduct of “any person” not licensed to practice law in the
Commonweal t h of Pennsyl vania while in Pennsyl vani a.

Title 15 Pa. Cons. Stat. 8§ 8105, provides, “all the partners
in a partnership that renders one or nore restricted professional
services shall be licensed persons.” 15 Pa. Cons. Stat. Ann. 8§
8105; see also 15 Pa. Cons. Stat. Ann. 8 8903 (Alaw firmis a
partnership to render a professional service). A licensed person
is a “person who is duly licensed or admtted to practice his
prof ession by a court, departnent, board, conm ssion of this
Commonweal th or another jurisdiction to render [the] professional
service.” 15 Pa. Cons. Stat. Ann. § 8903

Lundy asserts that 8§ 8105 permts an attorney, not |icensed
in the Conmonweal th, but l|icensed in another state, to practice
aw in Pennsylvania if he or she is a partner in a Pennsylvania

law firm and subjects the attorney to the Rules of Disciplinary

Enf or cenent and Code of Professional Conduct (collectively

14



“disciplinary rules”) applicable to | awyers licensed in the
Commonweal th. Lundy contends Hochberg was authorized to practice
| aw i n Pennsyl vania up until the date of his suspension in
Connecticut, and that, upon his suspension, he was required to
abi de by Pennsylvania' s disciplinary rules applicable to an
attorney suspended fromthe practice of law. Rule 217 of the
Pennsyl vani a Rul es of Disciplinary Enforcenent requires an
attorney suspended fromthe practice of lawto notify: (1) al
clients; (2) opposing counsel; (3) all persons to whom he or she
owes a fiduciary duty; and (4) all professional contacts who
m ght infer the attorney remains in good standing. At the
concl usion of the suspension, the attorney nmust apply for
rei nstatenment under Rule 218.

Lundy asserts that because Hochberg failed to abide by the
Rul es of Disciplinary Enforcenent, he has been unauthorizedly
practicing law in the Commonweal th since the date of his
suspension. Lundy seeks an injunction: (1) requiring Hochberg to
conply with the Pennsylvania disciplinary rules for suspended
attorneys; and (2) forbidding himfrompracticing law in
Pennsyl vania until he is readmtted by the appropriate
Pennsyl vani a di sciplinary authority.

Lundy’s reading of § 8105 is untenable. Section 8105 does
not authorize an attorney licensed in another state to practice

| aw i n Pennsyl vani a sinply because he or she is a partner in a
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Pennsylvania law firm The statute does not address the practice
of law, it nmerely permts a non-Pennsylvania | awer to be a

partner and share profits in a Pennsylvania law firm See Washko

v. Platz, 534 A 2d 522, 524 (Pa. Super. C. 1987)(“an attorney
licensed to practice lawonly in a sister state is prohibited
frompracticing law in Pennsylvania unless a |license to practice
law i n Pennsylvania is obtained); see also Pa. Bar Assoc. Op. 92-
19(“There is no indication and no requirenent that all the
attorneys sharing in the firmbe licensed in Pennsylvania.”).
Section 8105 does not subject an attorney who is a partner
in a Pennsylvania law firm but not licensed in Pennsylvania, to
the disciplinary authority of the Pennsylvania Suprene Court.
Nowhere does the statute nention the disciplinary rules, and
Lundy’ s readi ng of the statute contradicts the jurisdictional
provision of the rules thenself. Rule 201 of the Pennsylvania
Rul es of Disciplinary Enforcenent states that the rules govern

(1) Any attorney admtted to practice in this
Conmonweal t h.

(2) Any attorney of another jurisdiction specially
admtted by a court of this Comonwealth for a
particul ar proceedi ng.

Pa. R Disciplinary Enforcenent 201(a)(1)-(2).
There is some argunent that Rule 201(a)(3) nakes the

di sciplinary rules applicable to an attorney, |ike Hochberg, who

was adnmitted only in another jurisdiction and then suspended from
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practice there. Rule 201(a)(3) states that the disciplinary
rules govern “[aljny fornerly admtted attorney, wth respect to
acts prior to suspension, disbarnent, or transfer to inactive
status, or with respect to acts subsequent thereto which anount

to the practice of |aw Read in isolation, this subsection
provi des that the Pennsylvania Rules of Disciplinary Procedure
govern attorneys admtted in other jurisdictions only if they
have been di sbarred or suspended in that jurisdiction, and then
regardl ess of whether they had ever practiced in or even travel ed
to Pennsylvania, an unlikely result. It would require a
di sbarred or suspended attorney, never admtted in Pennsylvania
to apply for “readm ssion,” a contradiction in terns. Despite
the plain reading of this clause when isolated, the court finds
the term“fornerly admtted attorney” refers only to attorneys
previously admtted to practice in the Coormonwealth. See Pa. R
Di sciplinary Enforcenent 201(a)(1).

Title 42 Pa. Cons. Stat. Ann. 8§ 2524 governs Hochberg's

situation.® The purpose of this statute is to protect the public

®1f the court agreed with Lundy’'s interpretation that
8§ 8105 nmakes the Commonweal th’s disciplinary rules applicable to
Hochberg, this court would lack jurisdiction to proceed in this
action. See Haynond v. Lundy, No. 99-5048, U S. Dist. LEXI S
17879, * 6 (E.D. Pa. Dec. 12, 2000)(Suprenme Court of Pennsylvania
has exclusive jurisdiction to discipline attorneys governed by
the disciplinary rules); see also Pa. R Disciplinary Enforcenent
103 (“The Suprene court declares that it was inherent and
excl usi ve power to supervise the conduct of attorneys who are its
of ficers.”) (enphasis added).
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of the Commonwealth. See In re Stone, 166 B.R 269, 274 (WD
Pa. Bankr. 1994). Under 8 2524 it is unlawful for an attorney
not licensed in Pennsylvania to: (1) practice lawin the
Comonweal th; and/or (2) hold hinself out as able to practice | aw
in the Coomonwealth. Cf. Phila. Bar. Assoc. Op. 94-16 (“[Quite
apart fromthe regul ation of nonl awers, 8 2524 prohibits | awers
admtted el sewhere than in Pennsylvania from at the very | east,
conducting any of the follow ng activities in Pennsylvania: (1)
practicing law, (2) maintaining an office for the practice of
law, (3) appearing in court; and (4) drafting instrunents for
ot hers.”).

A.  The Practice of Law

Pennsyl vani a courts have never attenpted to define the

practice of |aw precisely. See Shortz v. Farrell, 193 A 20, 21

(1937). The question of whether a particular activity
constitutes the practice of |aw depends upon whether the activity

i nvol ves the “exercise of legal judgnent.” Dauphin County Bar

Ass’n v. Mazzacaro, 351 A 2d 229, 233 (1976); see also Shortz,

193 A at 21 (“Were the application of |egal know edge and
technique is required, the activity constitutes [the] practice
[of law].”). Advising a client on what should be excluded and
i ncluded in a bankruptcy petition has been held to be the

practice of law. See In re Stone, 166 B.R at 274-75.

Simlarly, advising and representing a client during settlenent
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negoti ati ons has been held to require the application of abstract

| egal principles and constitute the practice of |law. See Dauphin

County, 351 A 2d at 233-34.

Hochberg mai ntains that his work in Pennsylvania as Managi ng
Partner did not, and does not, involve the practice of law. The
evi dence shows that Hochberg, as Managi ng Partner, supervised and
directed the attorneys in the Philadel phia office. He decided
whi ch cases should be assigned to which attorney and directed the
litigation strategy of the attorneys in H&L, including whether to
file suit, when to file suit, and whether to appeal. See Tr.

Jan. 31, 2001, at 154-56. He inplenented a policy requiring al
attorneys to file suit imediately in cases involving a
particul ar insurance conpany. See Tr. Jan. 31, 2001, at 155-56.
Such decisions require the decisionmker to anal yze the
conplexity of the client’s case and determ ne the |ikelihood of
success under applicable | egal standards: making these deci sions

constitutes the practice of law. See Dauphin County, 351 A 2d at

234 (“Such an assessnent . . . involves an understandi ng of the
applicable tort principles . . ., a grasp of the rules of
evidence, and an ability to evaluate the strengths and weaknesses
of the client’s case vis a vis that of the adversary.”).

Hochberg al so acknow edges that he was the busi ness manager
of H&, in charge of “financial decisions.” Mking financial

deci sions on behalf of a law firmcan require | egal judgnent when
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the decisions directly informand influence how an attorney
proceeds with litigation. For exanple, Masterson testified that
Hochber g nade deci si ons about which cases to “fund”. Hochberg
was involved in “[e]ssentially anything having to do with noney
for experts, anything having to do with a particular case that we
woul d invest a lot of noney in.” Tr. Jan. 31, 2001, at 140; see

also Tr. Jan. 31, 2001, at 154-55 (Hochberg directed Msterson

not to pursue post-trial notions in a case because he did not
wish H&L to pay for the trial transcript).

The deci sions whether to provide the noney to hire an
expert, send the client for a nedical consultation, take a
certain nunber of depositions are not sinply financial decisions;
they are litigation decisions. Mking these decisions on behalf
of Pennsylvania clients requires an understandi ng of the
Pennsyl vani a rul es of evidence and Pennsylvania tort law.  Such
deci sions nust be nmade by attorney, or a client in consultation
wth an attorney. An attorney nmaking such decisions is engaged

in the practice of law. See Dauphin County, 351 A 2d at 233-34

(Where “an assessnent of the likelihood that liability can be
established in a court of law’ is a crucial factor in nmaking a
deci si on, making the decision constitutes the practice of |aw.).
Hochberg engaged in the unauthorized practice of law in
Pennsyl vani a before his suspension in Connecticut and during the

period of that suspension. He has acted as an attorney in
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Pennsyl vani a regul arly, but he is not and never has been |icensed
to practice |aw in Pennsyl vani a.

B. Holding Oneself out as an Attorney:

Under 8§ 2524, it is unlawful for soneone not |licensed in
Pennsyl vania to hold hinself or herself out to the public of the
Comonweal th as authorized to practice law. This statute
saf eguards nenbers of the public from being decei ved by assuring
them that one who holds hinself out as authorized to practice |aw

in the Commonweal th has the expert know edge required to attain

and mai ntain nmenbership in the bar here. See Dauphin County, 351
A 2d at 232 (“Wien a person holds hinself out to the public as
conpetent to exercise legal judgnent [in this jurisdiction], he
inplicitly represents that he has the technical conpetence .

and the requisite character qualifications to act in a
representative capacity [here]. Wen such representations are
made by persons not adequately trained or regul ated, the dangers
to the public are manifest.”).

In G nsburg v. Kovrak, 11 D.& C 2d 615, 617 (Phila. Cy.

C. 1957), Judge Curtis Bok held that an attorney licensed to
practice lawin the District of Colunbia and certain federal
courts, including sone in Pennsylvania, violated an earlier form
of this statute by holding hinself out to the public of the
Commonweal th as an attorney. The attorney’s stationery, office

sign, and business cards stated only that he was an “Attorney at
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Law’ and |isted a Phil adel phia address. See id. at 616.

Simlarly, Hochberg s business cards from Haynond & Lundy,
LLP and the sign that hung outside H&L’'s Phil adel phia office
failed to state the jurisdictional |imtations of his practice.
They announced only that he was Managi ng Partner of a
Phi | adel phia law firm they conveyed the inpression that he was
aut hori zed to practice law in the Commonweal t h.

To avoid such a msrepresentation, the Rules of Professional
Conduct curtail the ability of firns to use |letterhead stationery
listing attorney nanes unless the stationery also lists the
jurisdictional Iimts of the attorneys’ practice. See, e.qg., Pa.
R Prof. Conduct 7.5 (“Alaw firmwith offices in nore than one
jurisdiction may use the sane nanme in each jurisdiction, but
identification of the lawers in an office of the firm shal
indicate the jurisdictional limtations on those not |icensed to
practice in the jurisdiction where the office is |located). The
sane is logically required of business cards and signs. See
G nsburg, 11 D. & C 2d 615; cf. Pa. R Prof. Conduct 7.1 (A
Pennsyl vania attorney is prohibited from nmaking fal se or
m sl eadi ng communi cati ons about his or her services). [If an
attorney’s nane is presented along with an office address in
Pennsyl vania and he is not licensed to practice in the
Commonweal th, the instrument should specify the jurisdictional

limts of the attorney’s practice. See id.
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In addition, on at |east two occasions, Hochberg interacted
wi th Pennsylvania clients of H& in a manner that suggested he
was aut horized to practice in the Comonweal th. |n August, 1998,
Mchelle Dell’ Orefice was assigned to review a distribution
statenent with a client naned Peter Dugan. Tr. Feb. 21, 2001, at
79-80. The client was unsatisfied with the distribution and
demanded to see an attorney; Dell’ Orefice asked Hochberg to speak
with Dugan. Tr. Feb. 21, 2001, at 81. Hochberg assured the
client the firmwould attenpt to renegotiate a nedical bill wth
a doctor and, if successful, the client would receive the
remai nder of the noney. Tr. Feb. 21, 2001, at 85. @Gven the
circunstances, it was reasonable for Dugan to concl ude that
Hochberg was an attorney in Pennsylvania. Hochberg never
clarified his role or the jurisdictional limts of his practice
wi t h Dugan.

Hochberg al so had contact with a firmclient nanmed Jason
Geer. Geer wanted to sell his portion of his judgnent, then
pendi ng on appeal in the Commonwealth Court, in order to receive
cash imedi ately. Tr. Jan. 31, 2001, at 146-47. In the spring of
1999, Hochberg had tel ephone contact with Greer and the attorney
representing the purchaser of Geer’s judgnent. Tr. Jan. 31,
2001, at 143-44. Geer needed information in order to arrange
for the sale. Tr. Jan. 31, 2001, at 144. Based on his

interactions with Hochberg, the purchaser’s attorney believed
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Hochberg was representing Geer. Dep. of Tinothy Foley, at 20-
21. It can be inferred that the H&L client, Jason G eer,
simlarly concluded that Hochberg was authorized to act as an
attorney in the Coomonweal th. Hochberg held hinself out as

aut hori zed to practice law in the Commonweal t h.

The question of the rights and responsibilities of an
attorney operating in a jurisdiction in which he or she is not
licensed to practice is the subject of national debate. The
hei ghtened attention stens fromthe perception that it is now
i ncreasingly common for an attorney to practice law in
jurisdictions in which he or she is not a nenber of the bar,
despite rules prohibiting such practice. See D ane L. Babb, Take

Cauti on When Representing Cients Across State Lines: The

Services Provided May Constitute Unauthorized Practice of Law, 50

Ala. L. Rev. 535, 535 (1999)(“Attorneys engage in the

unaut hori zed practice of law on a daily basis.”). Proponents of
reformof the rules prohibiting such practice claimthat
adequately representing clients in the nodern, business econony
requires an attorney to practice nationally. See id.

The Anerican Bar Association (“ABA’) is currently
undertaki ng a conprehensive review of |aw governing nulti-
jurisdictional practice. The President of the ABA has appoi nted
a Commi ssion to study the issue and its ethical inplications and

devel op a report and reconmendati on addressing how to regul ate

24



mul ti-jurisdictional practice. See ABA Conm ssion on

Mul tijurisdictional Practice, available at

www. abanet . org/ cpr/ n p-honme. htm. The Conm ssion is considering
safe harbor provisions for: (1) persons admtted pro hac vice;

(2) work prior to expected pro hac vice adm ssion; (3) in-house
counsel; (4) work perfornmed in connection with |ocal counsel; and
(5) work performed in connection with the representation of a
client fromthe state in which the attorney is licensed.* See
id. The Commission is also attenpting to outline what actions
shoul d be forbidden, it has suggested that establishing an office
in a state in which the attorney is not admtted to the bar nmay
be proscri bed.

Addi tionally, the ABA' s conprehensive reevaluation of its
Model Code of Professional Responsibility, the Ethics 2000
project, has recomrended changes to address mnulti-jurisdictional
practice. The anendnents would permt an attorney |licensed in
one state to practice in another if the attorney is: (1)
preparing for a proceeding in which he or she expects to be
admtted pro hac vice; (2) acting on behalf of a client of whom
he is an enployee; (3) handling a matter “reasonably related” to

his practice on behalf of a client in a jurisdiction where the

*The prelinmnary report of this Conmission is scheduled to
be rel eased in Novenber, 2001, but transcripts of public hearings
hel d by the Commi ssion are currently available. See ABA
Commi ssion on Multijurisdictional Practice, avail able at
www. abanet . or g/ cpr/ nj p- home. htni .
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| awyer is licensed; and (4) acting in conjunction wth an
attorney licensed in the jurisdiction with whom he i s associ at ed,
so long as the local attorney is not nerely serving as a conduit.
See Model Rule 5.5, Anerican Bar Association, Report of the

Commi ssi on on Eval uation of the Rules of Professional Conduct,

avai |l abl e at www. abanet.org/cpr/ethics2k. htn .

This court nust decide this action on present Pennsylvani a
| aw, and take custom and practice into account only to the extent
it does not conflict with the decisional law.® But the grow ng
conflict itself supports this court’s adherence to the standard
articulated in G nsburg and its finding that Hochberg unlawful |y
held hinself out as licensed to practice in the Commonweal th. At
a mninmum protection of the public requires that the nenbers of
the public be nade aware of the credentials of any attorney in
order to nmake an inforned choice about his or her representation.
Cf. Chio Bd. of Gievances & Discipline, Op. 90-12 (attorney nust
make full disclosure of jurisdictional [imtations of practice).

An attorney has a duty to nake all nenbers of the public with

® The court observes that Hochberg likely violated even the
proposed anmendnents to the standards suggested by the ABA.
First, these standards only address attorneys licensed in sone
state; much of Hochberg's conduct occurred when he was not
licensed to practice |law anywhere. Second, after his suspension,
he mai ntai ned and continues to maintain an office in
Pennsyl vani a, al though not |icensed to practice here. Finally,
al t hough Hochberg m ght argue his conduct was justified because
he al ways acted in conjunction with the attorneys of his firm
licensed to practice in Pennsylvania, he directed these
attorneys, so they were, at nobst, conduits.
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whom he or she interacts professionally aware of his or her
credentials. Any m sleading, or even anbi guous, presentation of
the attorney’ s nane should be clarified by an unanbi guous
statenent of the attorney’s qualifications in order to prevent
this allegedly “comon practice” frombecom ng routinely
decepti ve.

C. The Propriety of an Injunction:

Lundy seeks a permanent injunction precluding Hochberg from
practicing law in Pennsylvania or holding hinmself out as
aut hori zed to practice law in the Pennsyl vania unl ess and unti
he acquires a license to practice law in the Commonweal t h.
Hochberg contends that even if found to have violated § 2524 in
the past, there is no evidence that violations will continue in
the future, so issuance of an injunction is unnecessary and
i npr oper.

An injunction may only be issued if the unlawful actions are
likely to recur; an injunction is inappropriate if the

possibility of future harmis purely speculative. See Cty of

Los Angeles v. Lyons, 461 U S 95, 101-02 (1983)(citations

omtted). The decision whether injunctive relief is appropriate
i s anal ogous to Securities Exchange Conmm ssion actions seeking
injunctive relief for violations of SEC rules. In such cases,
the court nust assess the likelihood of future violations, and

the propriety of issuing an injunction, by evaluating the
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totality of the circunstances surrounding the violations,
including: (1) the degree of scienter involved; (2) the isolated
or recurrent nature of the violation; (3) the defendant's
recognition of the wongful ness of the conduct; (4) the

I'i kel ihood, given the defendant's professional occupation, of
future violations; and (5) the sincerity of his assurances

agai nst future violations. See SEC v. Bonastia, 614 F.2d 908,

912 (3d Cr. 1980)(citations omtted).

Hochberg knew t hat aspects of his behavior were
i nappropriate; he acknow edged that he should not have been
si gni ng docunents as Managi ng Partner when he was not licensed to
practice law. Tr. Feb. 21, 2001, at 127. He was aware, as a
general matter, that an attorney may not routinely involve
himself in Pennsylvania litigation if he is not licensed to
practice in the Commonweal th. Yet the evidence shows recurrent
viol ations of § 2524.

Hochberg testified that, since the filing of this lawsuit,
he has not engaged in any unl awful conduct. He stated he has not
met with clients, participated in decisions concerning settlenent
or intake, or advised the HND attorneys on case strategy. Tr.
Feb. 23, 2001, at 152-53.

Hochberg' s denials seemcredible in light of his testinony
that he has spent very little tinme in Pennsylvania since the

initiation of the lawsuit. However, his future plan is to cone
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nore frequently to the Pennsyl vania office of Haynond Napol

D anond, P.C. He testified that he intends to work in the firms
Phi | adel phia office approximately three days every two weeks.

Tr. Feb. 23, 2001, at 151. Hochberg did not specifically testify
that he intended to continue to limt the scope of his work at
the Philadel phia firmin the future. Indeed it will be difficult
for Hochberg to do so.

A nunber of the fornmer associates of H& now work at HND- PA.
These attorneys are accustoned to requesting advice from Hochberg
on litigation strategy and may | ook to himto supervise their
wor k. Under these circunstances, a reasonable |ikelihood exists
t hat Hochberg will unauthorizedly practice I aw or hold hinself
out as able to practice law in the Commonweal th unl ess enj oi ned.

I njunctive relief is appropriate.

A permanent injunction will prohibit Robert Hochberg from
(1) practicing law in Pennsylvania; or (2) holding hinmself out as
licensed to practice law in Pennsylvania by listing hinself as an
attorney or noting his association with HND, or any ot her
Pennsyl vania law firm on any instrunent in Pennsylvania or
subject to distribution in Pennsylvania, including, but not
limted to, business cards, signs, or stationery, wthout clearly

stating that he is “not licensed to practice in Pennsylvania,”?®

® In light of Hochberg s prior nisrepresentations, the
statenment that Hochberg is licensed to practice law only in
Connecticut is insufficient.
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unl ess and until he either obtains the perm ssion of a court to
serve as an attorney in particular matter pending before it or
gains adm ssion to the bar of this Commonweal t h.

I11. Conclusions of Law

1. This matter is governed solely by the 42 Pa. Cons. Stat.
Ann. § 2524.

2. Hochberg unaut horizedly practiced |aw i n Pennsyl vani a,
both before and after the Connecticut court suspended his |icense
to practice law in that state.

3. Hochberg unauthorizedly held hinself out as an attorney
licensed to practice law in the Comobnweal th of Pennsyl vani a both
before and after the Connecticut court suspended his license to
practice law in that state.

4. |Issuance of an injunction is appropriate.

5. The court will issue a permanent injunction prohibiting
Robert Hochberg from (1) practicing law in Pennsylvania; or (2)
hol ding hinself out as licensed to practice |law in Pennsyl vani a
by listing hinself as an attorney or noting his association with
HND, or any other Pennsylvania law firm on any instrunent in
Pennsyl vani a or subject to distribution in Pennsylvani a,

i ncluding, but not limted to, business cards, signs, or

stationery, wthout clearly stating that he is “not |licensed to
practice in Pennsylvania,” unless and until he either obtains the
perm ssion of a court to serve as an attorney in particul ar
matter pending before it or gains adm ssion to the bar of this

Commonweal t h.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN HAYMOND : GAVIL ACTI ON
HAYMOND NAPOLI DI AMOND, P.C. -CT :

V.
MARVI N LUNDY
V.
JOHN HAYMOND,

ROBERT HOCHBERG, :
HAYMOND, NAPCLI, DIAMOND, P.C. -CT : No. 99-5048

ORDER OF PERVANENT | NJUNCTI ON

AND NOW this 31st day of August, 2001, for the reasons
stated in the foregoing nmenorandum it is ORDERED that Robert
Hochberg i s hereby PERVANENTLY ENJO NED from (1) practicing | aw
in Pennsylvania; or (2) holding hinself out as licensed to
practice law in Pennsylvania by listing hinself as an attorney or
noting his association with HND, or any other Pennsylvania | aw
firm on any instrunent in Pennsylvania or subject to
di stribution in Pennsylvania, including, but not limted to,
busi ness cards, signs, or stationery, without clearly stating
that he is “not licensed to practice in Pennsylvania,” unless and
until he either obtains the perm ssion of a court to serve as an
attorney in particular matter pending before it or gains
adm ssion to the bar of this Commonweal th.

Norma L. Shapiro, S.J.



