IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DEREYK MORRI S
: ClVIL ACTI ON
V. : NO. 01- 3400
(Crim No. 94-111)
UNI TED STATES OF AMERI CA

VEMORANDUM ORDER

This is a petition for a wit of habeas corpus pursuant
to 28 U . S.C. § 2241.

Petitioner was indicted for arned carjacking,
conspiracy to commt arned carjacking and using a firearmduring
and in relation to a crinme of violence. Petitioner and a
confederate seized an autonobile at gunpoint on Cctober 2, 1993.
The two perpetrators forced the victimonto the back seat where
petitioner’s confederate held a gun to his back. Petitioner
drove the vehicle to a park where he stopped. He ordered the
victimout of the vehicle and onto the ground. Petitioner then
shot the victimin the face. As the victimran away, petitioner
fired another shot which struck the victims right thigh and a
third shot which mssed him \Wen the victimmade his way to a
public road, petitioner ran back to the vehicle and drove away.
The victimlater identified petitioner froman array of eight

phot ographs as the person who shot him



Petitioner pled guilty to the charges on May 23, 1994
pursuant to a witten plea agreenent. He received a three |evel
reduction pursuant to U.S.S.G 88 3El.1(a) & (b). Wth nine
points, petitioner was placed in crimnal history category IV.

He was sentenced on Cctober 16, 1995 to concurrent terms of 151
mont hs and 60 nonths of inprisonnment for the carjacking and
conspiracy respectively, and to a nandatory consecutive term of
60 nonths of inprisonnent for the firearns offense.

Petitioner contends that he should not have received
two points each for two juvenile convictions because they were
nmore than five years old. Wthout those points, petitioner would
have been in crimnal history category Ill with a sentencing
exposure of 135 rather than 151 nonths. Petitioner clains that
his counsel was ineffective in failing to challenge these points.
He al so asserts that his plea was not voluntary and know ng
because he was not told that his crimnal history category could
be affected by the juvenile convictions. He does not, however,
ask to withdraw the plea and face trial with greater sentencing
exposure. Rather, the only relief requested to be resentenced at
crimnal history II1I.

Petitioner states that a notion to vacate or correct
sentence pursuant to 28 U.S.C. 8§ 2255 is inadequate or

ineffective to test the legality of his detention. The reason he



gives is that his claim“is time barred under AEDPA."' A § 2255
notion is not inadequate or ineffective because a petitioner is
foreclosed fromfiling such a notion for failure to satisfy

procedural requirenents including tineliness. See Wfford v.

Scott, 177 F.3d 1236, 1245 (11th Gr. 1999); In re Dorsainvil,

119 F. 3d 245, 251 (3d Cir. 1997). A petition under § 2241 is not
a supplenental remedy to 8§ 2255 and does not provide an escape
hatch for prisoners who fail tinely to present a clai munder

§ 2255. See Longbehn v. U. S., 169 F. 3d 1082, 1083 (7th Cir.

1999); Bradshaw v. Story, 86 F.3d 164, 166 (10th Cr. 1996).

To hold otherw se woul d conpl etely underm ne the AEDPA
limtations period and thwart the thrust of Congress in inposing
it.

| nsofar as the petition is treated as one under § 2241,
petitioner has not denonstrated that 8§ 2255 is inadequate or
ineffective. It would also be filed in the wong court.
A 8 2241 petition nust be filed in the district where the
petitioner is confined. See id. Petitioner is confined in
Col orado. Insofar as the petition is treated as one under

§ 2255, it is tine barred. It also lacks nerit.

'Petitioner filed a notion to vacate, set aside or correct
sentence pursuant to 8 2255 which he then voluntarily withdrew to
file a nore considered petition. The initial notion was filed on
July 6, 2001, also well past the one year limtation period.
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The two juvenile convictions which petitioner
chal l enges were in fact incurred |l ess than five years before his
comm ssion of the carjacking, conspiracy and firearns offenses.
This is also beside the point. Wat is pertinent is that he was
confined for nore than sixty days on each conviction and was
rel eased fromconfinenent |less than five years before commtting
the federal offenses. See U S S.G 8§ 4A1L.2(d)(2)(A). The
probation officer properly assigned two crimnal history points
for each of these convictions and defense counsel was not
professionally deficient for declining to challenge the PSR in
this regard.

Petitioner acknow edged under oath at his plea coll oquy
t hat he understood the maxi mum sentences provided for the
of fenses to which he was pleading guilty and that the firearns
of fense carried a mandatory consecutive sentence of five years.?
A court is not required to informa defendant at a plea
proceedi ng about the various factors involved in the cal cul ation
of a guideline sentence wthin the maxi num provided by |aw. See

U.S. v. Puckett, 1092, 1099 (4th Cr. 1995); US. v. Wite, 912

F.2d 754, 756 (5th Cir.), cert. denied, 498 U S. 989 (1990); U.S.

v. Thomas, 894 F.2d 996, 997 (8th CGr.), cert. denied, 495 U S.

909 (1990); U.S. v. Fernandez, 877 F.2d 1138, 1143 (2d GCr.

2pPetitioner also acknow edged in witing that he understood
t hat his guideline sentence would ultimtely be based on
pertinent determ nations to be nade by the court.
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1989). Indeed, given the variables that may affect the
calculation of a sentence, it is a "safer practice" to avoid
di scussion of potential guideline sentences during a plea

colloquy. U.S. v. Good, 25 F.3d 218, 223 (4th Cr. 1994).°3

ACCORDI NG&Y, this day of August, 2001, IT IS
HEREBY ORDERED t hat petitioner's petition for a wit of habeas
corpus is DENIED and the above action is DISM SSED. A

certificate of appealability is not issued.

BY THE COURT:

JAY C. VWALDMAN, J.

3Petitioner has not averred that if he knew he ultimtely
faced a guideline sentence of 151 nonths as opposed to 135
nmont hs, he woul d have el ected to proceed to trial. Gven the
case against him this would have been a dubi ous and nost
i nprobabl e course. Rather, petitioner suggests that even if the
guestioned juvenile convictions were properly counted, he should
be resentenced as if they were not because he was not
specifically infornmed that they could be.
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