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VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. August __, 2001
Plaintiff Witeland Wods, L.P. (“Witeland Wods”), a
subsidiary of Toll Brothers, filing a conplaint under 42 U S.C
81983 agai nst West Whitel and Township (the “Townshi p”), the West
Wi t el and Board of Supervisors (the “Board of Supervisors”), the
West Wi tel and Pl anni ng Conmi ssion (the “Planni ng Conm ssion”)
and certain nmenbers of the Board of Supervisors and Pl anni ng
Conmmi ssion (collectively the “Townshi p defendants”), all eged
violations of its rights guaranteed under the First and
Fourteenth Amendnents, the Pennsylvania Constitution and the
Pennsyl vani a Sunshine Act, 65 Pa. C.S.A 8271 et seq.. On
Cctober 21, 1997, this court granted the Townshi p defendants’

notion for summary judgnent on Count | (First and Fourteenth

Amendnent viol ations), remanded Count 11 (violation of the



Pennsyl vania Constitution) to state court,! and deni ed as noot

Count 11l (injunctive relief). See Witeland Wods, L.P. v.

Townshi p of West Whiteland, No. Gv. A 96-8086, 1997 W. 653906

(E.D. Pa. Cct. 21, 1997). Witeland Wods appeal ed and the
United States Court of Appeals for the Third Crcuit affirned.

See Wi tel and Whods, L.P. v. Township of Wst Witeland, 193 F. 3d

177 (3d CGr. 1999). The Township defendants filed a petition for
attorney’s fees as prevailing defendants as well as a subsequent
petition for additional fees incurred in preparing a petition for
fees. The Court of Appeals, remanding to this court for a review
of the fee petitions and the objections thereto, directed this
court to “consider the application and any objections thereto.

If the District Court determnes the applicant[s are] entitled to
fees, the District Court may award what it consi ders reasonabl e
and proper.” Oder, Cctober 13, 2000. For the reasons stated
bel ow, the fee petitions will be granted in part and denied in
part.

BACKGROUND

Toll Brothers and its subsidiary, Witeland Wods, own
approximately 162.5 acres of land in Wst Wiitel and Township. On
June 24, 1996, Witeland Wods filed a Planned Residenti al

Devel opnent Plan (“PRD’) application with the Township. The PRD

This court also remanded the Townshi p defendants’ third
party cl ai m agai nst John D. Snyder for indemification arising
out of any violation of the Pennsylvania Constitution.
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application was placed on the agenda for the Septenber 25, 1996
meeting of the Planning Comm ssion. Third party defendant John
D. Snyder (“Snyder”), Township Solicitor, was present at the
meeting to offer legal advice to the Planning Comm ssion. Thomas
“Buck” A Riley, Esq. (“Riley”) presented Witel and Wods’ PRD
application to the Pl anni ng Conm ssi on.

Wi t el and Wods had arranged for a video canmera operator to
attend the neeting to record the proceedings. Prior to the
comencenent of the neeting, Jack Newell (“Chairman Newell”),
chai rman of the Pl anning Conmm ssion, consulted with Snyder about
Wi t el and Wods’ video canera. Menbers of the Pl anning
Comm ssi on had expressed di spl easure at being recorded. Snyder
prepared a handwitten resolution barring the use of all video
caneras at future Planning Conm ssion neetings.?

The Pl anni ng Comm ssion did not prevent Witeland Wods
fromvi deot api ng the Septenber 25, 1996 neeting, but Snyder
presented his handwitten resolution to the Planning Conmttee
with an opinion that the resolution conplied with federal and
Commonweal th | aw.

Menbers of the Planni ng Conmm ssion di scussed the proposed

*The resol ution provided in relevant part: “The foll ow ng
rul e shall govern the use of nmechanical/electrical recording

and/ or stenographic devices during public nmeetings: . . . (5) No
vi deo taping or video recording and no additional |ighting shal
be enpl oyed . " West Whitel and Pl anni ng Conmi ssion M nutes,

dat ed Septenbe} 25, 1996 at 11.



resolution wwth M ke G eenburg (“G eenburg”), vice-president of
Toll Brothers, and Riley. Chairman Newell informed Riley he

beli eved the resolution was necessary to prevent intimdation of
Townshi p residents appearing before the Pl anning Comm ssi on.

O her nmenbers of the Planning Comm ssion expressed resentnent at
bei ng vi deotaped. The Pl anni ng Conm ssion then voted in favor of
the resolution by a vote of four to two.

Wi t el and Wods’ counsel, stating Wiiteland Wods' intent to
vi deot ape a neeting scheduled for October 9, 1996, wote to the
Pl anni ng Comm ssion on Cctober 4, 1996. Snyder replied on
Cctober 8, 1996 that if Whitel and Wods brought video recording
equi pnent to the neeting, it would do so “at [its] own risk.”

The Board of Supervisors, followng the | ead of the Pl anning
Comm ssion, at its October 8, 1996 neeting, enacted Resol ution
96- 10 banni ng the use of video recordi ng devices at Board of
Supervi sors neetings.?

Chri stopher P. Luning, Esqg. (“Luning”), associate counsel
for Whitel and Wods, and a video operator cane to the Planning
Comm ssion’s QOctober 9, 1996 neeting and set up video recording

equi pnent with the canera facing the wall. Oficer John Curran

The Board of Supervisors’ Resolution 96-10 provided in
rel evant part: “The follow ng regul ations shall govern the use of
el ectrical /mechani cal recording equi pnment during public neetings

of the Board: . . . (c) Only audio recording or stenographic
recordi ng equi prent nmay be used, i.e., no video recording
equi pnent shall be permtted . . . .7 Wst Witeland Township

Board of Supervisors Resolution 96-10 at 1.
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(“Oficer Curran”) of the West Wi tel and Townshi p Police
Department infornmed Witel and Wods’ representatives they could
not make a video recording of the neeting.*

Wi tel and Wods filed a civil action on Cctober 14, 1996 in
the Chester County Court of Comon Pleas. Witeland Wods sought
injunctive relief and relief under the Pennsylvania Decl aratory
Judgnents Act, 42 Pa. C.S. A 87531, et seq., for violation of the
Pennsyl vani a Sunshi ne Act. Whitel and Wods al so sought a
prelimnary injunction barring the Township from enforcing the
two resol utions.

On Cctober 16, 1996, counsel for the Township, by letter to

the Court of Comon Pl eas, acknow edged the Townshi p coul d not

enforce the resolutions according to Hain v. Board of Sch. Dir.

of Reading Sch. Dist., 641 A 2d 661, 633-64 (Pa. Commw. Ct.

1994), and waived a hearing on the prelimnary injunction. The
Common Pl eas court enjoined the Townshi p defendants from
enforcing or attenpting to enforce the two resol utions or any
other resolutions restricting the right to videotape public

neetings.®> The Board of Supervisors and Pl anni ng Com ssi on

“Whi t el and Wbods, expressing surprise that police officers
wear uniforns and carry firearns, placed nuch enphasis on the
fact that Oficer Curran was “in full uniformand arned with a
gun.” Pl.’s Meno. in Qpp. to Sumnm J. at 5, 23.

*The prelimnary injunction provided in pertinent part that
t he Townshi p def endants were enjoi ned from

(1) enforcing or attenpting to enforce the Wst Witel and
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never enforced the resolutions after the injunction issued but
t he Pl anning Comm ssion did not rescind its resolution until
Decenber 11, 1996, and the Board of Supervisors did not rescind
Resol ution 96-10 until Decenber 18, 1996. Wi tel and Wods has
vi deot aped every Board of Supervisors neeting since Cctober 22,
1996. ¢

Wi t el and Wods, seeking relief under 42 U S. C. 81983 for
all eged violations of its rights under the First and Fourteenth
Amendnent s, the Pennsylvania Constitution and the Pennsyl vani a
Sunshine Act, filed a second |awsuit on Novenmber 13, 1996 in the
Court of Common Pl eas for Chester County. Witeland Wods sought
danmages in excess of $2,100, 000. 00 because the Pl anni ng
Comm ssion prevented it fromvideotaping its neeting on Cctober

9, 1996. Wiiteland Wods al so sought relief based on the Board

Pl anni ng Conmm ssi on Resol uti on dated Septenber 25, 1996;

(2) enforcing or attenpting to enforce the West Witel and
Board of Supervisors Resol ution dated Cctober 8, 1996; and

(3) enforcing or attenpting to enforce any rule, resolution,
or reqgulation prohibiting video recording of any Townshi p
public neeting or the use of video taping equi prent at any
Townshi p neeti ng.

VWhitel and Whods, L.P. v. Township of Wst Witel and, No. 96-8774
(Chester County Ct. C. P. Cct. 17, 1996).

®There was no evi dence of record that \Witel and Wods had
attenpted to use video recording equi pnent at a Board of
Supervi sors neeting before the Court of Common Pl eas issued the
prelimnary injunction.



of Supervisors’ and Planning Commssion’s failure formally to
resci nd the unenforceable resolutions. Witeland Wods sought
additional injunctive relief as well.

The Townshi p defendants, alleging original jurisdiction
based on 28 U . S.C. 81331 and 81343, renoved the Chester County
action to this court under 28 U S.C. 81441. Arguing that Snyder
advi sed the Planning Commission it legally could adopt the
resolution barring video recording, the Township defendants fil ed
a third-party conpl aint agai nst Snyder.

The Townshi p defendants’ notion for sunmmary judgnment was
grant ed because Wi tel and Wods “stated no facts entitling it to
relief under the First or Fourteenth Amendnents” and “[a]ny claim

for injunctive relief is noot,” Witeland Wods, 1997 W. 653906,

at *9. Witel and Wods appeal ed and the judgnent was affirned.

DI SCUSS| ON

“Prevailing Party” Attorney’s Fees

42 U.S.C. 81988(b) provides in relevant part: “In any action
or proceeding to enforce a provision of section[] . . . 1983 .
of this title, . . . the court, in its discretion, may all ow
the prevailing party, other than the United States, a reasonable
attorney’s fee as part of the costs . . . .7 42 U S CA
§1988(b) (West 1994 & Supp. 2001).
A “prevailing party” may be a plaintiff or a defendant, but

when awardi ng attorney’s fees to a prevailing defendant, the



standard is nore stringent. See Christiansburg Garnent Co. V.

EEQCC, 434 U.S. 412, 421 (1978); Barnes Fdn. v. Township of Lower

Merion, 242 F.3d 151, 157 (3d Cr. 2001); Hensley v. Eckerhart,

461 U. S. 424, 433 n.7 (1983)(in determ ning whether a partially
prevailing plaintiff may recover attorneys’ fees under 81988, the
standards for awardi ng fees under 81988 are the sane as those set

out in Christiansburg for Title VII actions). ®“A district court

may in its discretion award attorney’'s fees to a prevailing
defendant . . . upon a finding that the plaintiff’s action was
frivol ous, unreasonable, or w thout foundation, even though not

brought in subjective bad faith.” Christiansburg, 434 U S. at

421 (prevailing defendant in a Title VII action not awarded
attorney’ s fees because the district court found plaintiff’s
action was not unreasonable or frivolous and the issue on which

t he defendant prevailed was one of first inpression); Barnes
Edn., 242 F. 3d at 158 (the district court did not err in holding
that the plaintiff’s claimwas not frivolous, but the clains were
factually groundl ess; attorney’' s fees should have been be

awarded); EECC v. L.B. Foster Co., 123 F.3d 746, 751 (3d Gr.

1997) (award of attorney’s fees to prevailing defendant in a bench

trial inappropriate because plaintiff nade out a prinma facie case

on two clains and the third claimwas w thout precedent in the

circuit; the claims were not frivolous). See also Hensley, 461

US at 433 n.7. A prevailing defendant is not entitled to



attorney’s fees just because a plaintiff did not prevail. See

Christiansburg, 434 U.S. at 422; L.B. Foster, 123 F.3d at 751.

Factors that may be considered in determ ning whether to
award attorney’s fees to a prevailing defendant include: (1)

whet her plaintiff established a prim facie case; (2) whether

def endant nade a settlenent offer; and (3) whether the case was

dism ssed prior to trial. Barnes Fdn., 242 F.3d at 158; L.B

Foster, 123 F.3d at 751. Oher factors that nay be consi dered
are: (1) whether the issue was one of first inpression; and (2)
whet her there was a real threat of injury to the plaintiff.

Barnes Fdn., 242 F.3d at 158. These considerations are

gui deposts rather than hard and fast rules; determnations are to

be made on a case-by-case basis. [d.; L.B. Foster, 123 F. 3d at

751. The district court nmust nmake clear its reasons for a

decision on a fee petition. Barnes Fdn., 242 F.3d at 166.

Def endants argue they are entitled to attorney’ s fees

because: (1) Wi tel and Wods failed to establish a prima facie

case; (2) defendants’ attenpts to “engage in neani ngful

settl enent discussions were rebuffed;” and (3) the action was
dism ssed prior to trial (at sunmary judgnent). Defs.’ Br. at 5.
Def endants al so argue that Witel and Whods brought this action in
bad faith because the issues had already been litigated in state

court. Id. at 6.



A Failure to State a Prim Faci e Case

At summary judgnent, this court concluded that “[v]iew ng
the plaintiff’s factual allegations in the nost favorable |ight,
Wi t el and Wods ha[d] stated no clai munder the First Amendnent”
and also failed sufficiently to allege a substantive due process

cl ai munder the Fourteenth Amendnent. Witeland Wods, 1997 W

653906 at *6-*7, *9. The Court of Appeals affirnmed that
Wi tel and Wods failed to denonstrate a deprivation of its First

or Fourteenth Amendnent rights. See Wi tel and Wods, 193 F. 3d

at 184-185.

B. Settl enent Negoti ations

Def endants contend they nade “several attenpts to engage in
meani ngful settl enment discussions” and these attenpts were
“rebuffed” by plaintiff. Defs.” Br. at 5. They further argue
that plaintiff insisted on a settlenent of other unrel ated
actions as a condition of settling this action. |d. at 5-6.
Plaintiff avers that both sides nmade efforts to work out a gl oba
settlenent of all litigation between the parties and that
Whi t el and Wods negotiated in good faith. Pl.’s Br. at 7-8.

The parties have stipulated that settlenent discussions took
pl ace between April 30 and October 17, 1997, general terns had
been agreed upon on Cctober 17, 1997, but third-party defendant
Snyder refused to join in the settlenent. See Stipul ation dated

March 27, 2001.
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On April 30, 1997, counsel for plaintiff wote to counsel
for defendants concerning a gl obal settlenent of this action and
other land use litigation before the zoning board and Comon
Pl eas Court. See Pl.’s Br. at Exh. D. A counter-offer was made
by letter dated May 1, 1997. See id. This counter-offer advised
plaintiff that third-party defendant Snyder would not agree to a
settlenment of this action, but that defendants would be willing
to settle all other outstanding litigation. Plaintiff,
responding to the counter-offer by letter the foll ow ng day,
reiterated its desire to settle all litigation, including this
action. 1d. The record does not contain a response from
defendants; in fact, the record is devoid of any further
negotiations until Cctober 17, 1997, when counsel for defendants,
witing to plaintiff’s counsel to confirma previous tel ephone
call, offered to settle this action by dismssing the claim
against third-party defendant Snyder.” See Pl.’s Br., Exh. E
This letter appears to contradict the assertion that the
litigation would have settled but for third-party Snyder’s
refusal to join any settlenent of this action.

The record denonstrates that both sides nade attenpts at
gl obal settlenent. Plaintiff’s failure to submt evidence of its

response to defendants’ QOctober 17, 1997 proposal allows the

‘A draft stipulation of dismssal was attached to the
letter.
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inference that no further efforts were nade on its part. Sunmary
judgnment in favor of defendants was granted four days |ater, but
plaintiff still could have attenpted settlenent instead of
pursui ng an appeal. The argunent that third-party defendant
Snyder was the inpedinent to settlenent cannot be credited. As
third party defendant, Snyder could be liable only for
contribution or indemification and only if pursued by the
defendants. See Fed. R Cv. P. 14. |f defendants settled with
plaintiff, absent a counterclaimby Snyder, nothing prevented

def endants from seeking | eave to dism ss Snyder at any tine. See
Fed. R CGv. P. 14

C. Dismssal Prior to Trial

A finding of frivolity is nore often found if the action is
deci ded in defendant’s favor on sunmmary judgnent rather than at

trial. See L.B. Foster, 123 F.3d at 751 (quoting Sullivan v.

Sch. Bd., 773 F.2d 1182, 1189 (11th Gr. 1985)). “However, the
grant of summary judgnent in defendant’s favor does not
necessarily nmean the action was frivolous for awardi ng attorney’s

fees.” Tuthill v. Consolidated Rail Corp., No. Civ. A 96-6868,

1998 W. 321245, *4 (E.D. Pa. June 18, 1998)(Shapiro, J.)
(declining to award attorney’s fees to defendant prevailing at
sumary j udgnent because the court gave “careful consideration”
to the clainms asserted). A finding of frivolity is appropriate

because here summary judgnent was granted in defendants’ favor
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early in the litigation and no real concern of plaintiff was at
st ake. 8

D. O her Consi der ati ons

A prevailing defendant should not be awarded attorney’s fees
unless a court finds that the plaintiff continued to litigate
after its claimbecane groundl ess, frivol ous or unreasonabl e;
continuing a claimin bad faith provides a strong basis for an
assessnent of attorney’'s fees against the plaintiff. See

Christiansburg, 434 U.S. at 422.

Plaintiff obtained substantial relief when the state court
i ssued an uncontested injunction preventing the Pl anning
Comm ssion and the Board of Supervisors fromenforcing their
resolutions; there was no appeal and plaintiff was thereafter
permtted to videotape neetings. Nevertheless, plaintiff brought
this second action, seeking $2,100, 000.00 in damages for not
havi ng been permtted to vi deotape one public neeting of the
Pl anni ng Conm ssion which plaintiff’s representatives attended
and for the Planning Comm ssion’s and Board of Supervisors’
failure to rescind the resolutions for two nonths after the state

court injunction was issued. See Witeland Wods, 1997 W. 653906

at *4.

8Thi s action was renoved to federal court on Decenber 5,
1996. Defendants’ Answer was filed on Decenber 9, 1996 and their
notion for summary judgnment was filed on February 5, 1997. A
suppl emrent al menmorandum i n support of summary judgnment was fil ed
on March 24, 1997.
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No claimexists for failure to rescind an enj oi ned
resolution and plaintiff suffered no harmfor the failure to
rescind. See id. To the extent plaintiff’s First Amendnent
claimwas based on this ground, it was groundless. The only harm
plaintiff suffered was its inability to videotape the October 9,
1996 neeting. To the extent the clai mwas based on not being
abl e to videotape one neeting, the $2,100,000.00 in damages
request ed was unreasonabl e and vexatious. Plaintiff was not
prevented fromattendi ng that neeting or nmaking an audi o record
of the neeting; it was only prevented fromvideotaping it.

Filing this action was in bad faith in view of the
i njunction already issued agai nst enforcenent of the anti-

vi deot ape resolutions. Plaintiff used this action to gain

| everage in settling other litigation with the Township
defendants.® Plaintiff continued to litigate, not only in this
court, but also in the appellate court, after obtaining the only
relief to which it was entitled in the circunstances. Defendants
are entitled to an award of attorney’'s fees incurred in defending

this litigation at trial and on appeal.

°The correspondence subnitted by plaintiff in support of its
argunent that it engaged in meaningful settlenment discussions
with the Townshi p def endants evidences plaintiff’s insistence on
a gl obal settlenent.
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1. Fees on Fees

On March 30, 2001, this court held a hearing on defendants’
application for attorney’'s fees; the parties were encouraged to
resol ve the request for fees. Because they were not able to
resol ve the issue, defendants are asking the court for fees
incurred in filing their fee petition — “fees on fees.”

I n support of their request, defendants rely on Hernandez v.

Kal i nowski, 146 F.3d 196, 198-99 (3d G r. 1998), in which the

court, in awarding “fees on fees” to counsel for a plaintiff who
prevail ed under the PLRA, stated, “[g]enerally, under

81988, fees for preparing a notion requesting costs and fees, or
‘fees on fees,’” are recoverable.” Defendants’ reliance on

Her nandez is m splaced. The Hernandez court found the prevailing
plaintiff was entitled to such fees because the statute
“provide[s] for reasonable fees for all tinme spent in the

vindi cation of statutory or constitutional rights . . . .” Ild.
at 199. Here, defendants were not vindicating constitutional
rights. Additionally, the Hernandez court reasoned that if
counsel for an indigent civil rights plaintiff could not recover

“fees on fees,” his or her counsel m ght not receive such fees at
all, and this would be a disincentive for attorneys to represent
the indigent in civil rights actions. See id. Declining to
award “fees on fees” to prevailing defendants will not create

such a di sincentive.
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Def endants do not cite any decision in which a prevailing
defendant in a civil rights action was awarded “fees on fees.”
The rationale for awardi ng such fees to prevailing plaintiffs

does not apply. See Christiansburg, 434 U S. at 418-19(two

equi tabl e considerations weighing in a favor of a “fees on fees”
award to a prevailing plaintiff do no apply to prevailing
defendants: prevailing plaintiffs in Section 1983 actions are
vi ndi cati ng Congressional policy, and fee awards to prevailing
plaintiffs are awarded against a violator of federal |aw); Bagby
v. Beal, 606 F.2d 411, 416 (3d Gr. 1979)(“[t] he court should .
evaluate the fee to be awarded in light of the substantive
purposes of the civil rights statute relied upon . . . .”). In
its discretion, the court will not award defendants fees incurred
inlitigating their fee petition.

[1l. Calculation of Attorney’s Fees

Defendants initially requested $43, 115.42 in fees and costs.
They subsequently discovered duplicative entries in their
submi ssi on and anended their request to $39,544.00 in fees and
$1,901.95 in costs, a total of $41,445.95. Defendants then
submtted a request for additional fees and costs incurred in
seeking attorney’'s fees in the total anmount of $9677.65 ($8856.00
for fees and $821.65 for costs). Because the court has deci ded
that defendants are entitled only to fees incurred in the nmerits

l[itigation, not in applying for fees, the supplenental petition

16



for those fees will not be consi dered.
“A request for attorney’s fees should not result in a second
major litigation. Ideally, of course, litigants wll settle the

amount of a fee.” Hensley v. Eckerhart, 461 U S. 424, 437

(1983). Wiere, as here, such settlenent is not possible, it is
the fee petitioners’ burden to establish entitlenent to the
award. See id. A reasonable fee is calculated by determ ning
“t he nunber of hours reasonably expended on the litigation by a

reasonable hourly rate.” 1d. at 433; Ml donado v. Houstoun, -

F.3d —, No. 97-1893, 2001 W. 720654, *2 (3d G r. June 27, 2001);

In re Fine Paper Antitrust Litig., 751 F.2d 562, 583 (3d Cir.

1984); G aveley v. Cty of Philadelphia, No. GCv. A 90-3620,

1998 W. 476196, *3 (E.D. Pa. Aug. 12, 1998).
A “reasonable hourly rate” is one comensurate with the
rates charged by |lawers of simlar skill, experience and

reputation in the relevant community. See Ml donado, 2001 WL

720654 at *3; Gaveley, 1998 W. 476196 at *4. A court is
required to assess the experience and skill of the prevailing
attorneys and conpare their rates to those of their peers; the
hourly rate is to be assessed on an individual basis. See

Mal donado, 2001 W. 720654 at *3; In re Fine Paper, 751 F.2d at

583. The attorney’s usual billing rate is a good starting point
for determ ning a reasonable hourly rate, but this figure is not

di spositive. See id.
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Here, defendants’ counsel billed $100.00 to $125.00 an hour.
There was no evidence of any individual attorney’ s skill or
experience or which attorney charged which rate; they nerely
averred their billing rates were “fair reasonable, and customary
inthis venue.” See Aff. 4. However, plaintiff has not
objected to the rates charged. Wen no challenge is made to
representations in a fee petition, the court nmust rely on the

uncontested affidavit. See McDonald v. MCarthy, 966 F.2d 112,

119 (3d Gr. 1992)(“where a party fails to challenge the accuracy
of representations set forth in a fee petition, the ‘current

subm ssions provide the necessary record basis for the district
court’s fee determnation.’”).

Plaintiff objects to the duplicative entries that defendants
have redacted and subtracted fromtheir anmended fee petition as
well as a charge for attorney tinme spent photocopying that has
al so been subtracted. Plaintiff also objects to the foll ow ng:
(1) time spent discussing, updating, and providing nonthly
reports to insurance claimrepresentatives; (2) tinme for two
attorneys to attend oral argunent on appeal; (3) tinme for
attendance at a Board of Supervisors neeting; and (4) unspecified
“questionable” entries. Itens 1, 2, and 3 wll|l be deducted in
part; because item4 is too vague to determine, the court wll
not make any deduction based on this objection.

In accordance with plaintiff’s objections, the court wll

18



deduct $2,637.50 for tine spent reporting to insurance claim
representatives,!® $562.50 for nore than one attorney’s

attendance at oral argunent on appeal,?!! and $237.50 for defense

“The .70 hours ($70.00) deducted for a Novenber 26, 1996
t el ephone conference with C ains Representative al so included
time spent on a tel ephone conference with Steve Ross, finalizing
a notice of renoval, drafting a letter to the clerk,
prot honotary, and calling plaintiff’s counsel. Because
defendants do not allot the tinme spent on each of these tasks and
it is defendants’ burden to prove their fee entitlenent for tine
spent, the court will deduct the .70 hours (or $70.00) billed.
The sanme is true for a deductions for tinme spent on tel ephone
calls with, drafting correspondence to, and neeting with the
Cl ains Representative in the follow ng anounts on the foll ow ng
dates: (1) $310.00 on Decenber 3, 1996; (2) $50.00 on Decenber 9,
1996; (3) $80.00 on Decenber 11, 1996, (4) $10.00 on Decenber 12,
1996; (5) $20.00 on Decenber 18, 1996; (6) $30.00 on Decenber 19,
1996; (7)%$70.00 on February 24, 1997; (8) $280.00 on March 8,
1997; (9) $30.00 on March 17, 1997; (10) $50.00 on April 7, 1997;
$40.00 on April 8, 1997; (11) $30.00 on April 28, 1997, (12)
$20.00 on April 30, 1997; (13) another $20.00 on April 30, 1997;
(14) $20.00 on May 5, 1997; (15) $10.00 on May 8, 1997; (16)
$10. 00 on May 13, 1997; (17) $40.00 on May 30, 1997; (18) $50.00
on June 2, 1997; (19) on June 3, 1997; (20) $20.00 on June 12,
1997; (21) $20.00 on June 13, 1997; (22) $10.00 on June 16, 1997;
(23) $10.00 on June 30, 1997; (24) $10.00 on July 10, 1997; (25)
$10. 00 on August 11, 1997; (26) $20.00 on August 29, 1997; (27)
$12.50 on Cctober 8, 1997; (28) $12.50 on Cctober 10, 1997; (29)
$25.00 on Cctober 16, 1997; (30) $25.00 on Cctober 23, 1997; (31)
$25. 00 on Novenber 28, 1997; (32) $25.00 on Decenber 2, 1997;
(33) $25.00 on Decenber 4, 1997; (34) $25.00 on Decenber 11
1997; (35) $12.50 on Decenber 24, 1997; (36) $25.00 on January 5,
1998; (37) $25.00 on January 12, 1998; (38) $12.50 on February 5,
1998; (39) $12.50 on March 30, 1998; (40) $37.50 on April 2,
1998; (41) $25.00 on April 7, 1998; (42) $12.50 on April 22,
1998; (43) $62.50 on June 5, 1998; (44) $50.00 on June 8, 1998;
(45) $12.50 on June 10, 1998; (46) $12.50 on Novenber 4, 1998;
(47) $25.00 on Novenber 24, 1998; (48) $87.50 on Decenber 4,
1998; (49) $637.50 on Decenber 4, 1998; and (50) $12.50 on
Decenber 8, 1998.

“Absent evidence to the contrary, the court finds there was
no need for nore than one defense attorney to attend oral
argunent on appeal .
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counsel’s attendance at a June 23, 1998 Board of Supervisors
meeting.'* A total of $3,437.50 will be deducted from

def endants’ request for $41,445.95 in fees and costs for a total
award of $38, 008.45. 1%

CONCLUSI ON

Def endants, as prevailing parties, are entitled to an award
of attorney’s fees and costs in the anmount of $38, 008. 45;
plaintiff’s continuing this litigation after enforcenent of the
resol utions conpl ai ned of was enjoined in state court was in bad
faith. Defendants are not entitled to fees incurred preparing
their fee petition.

An appropriate Order follows.

2This neeting was held after oral argunent on appeal; there
is no record evidence why attendance at this neeting was
necessary to the litigation.

“There are additional deductions that might have been nade
for tinme spent inpleading Township Solicitor Snyder and
responding to his briefings, but the court is wthout power to
decrease a fee award for reasons not raised by the adverse party.
See Loughner v. University of Pittsburgh, — F.3d —, Nos. 00-1561,
00- 1613, 2001 W 811103, *3 (3d Cr. July 18, 2001).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VWH TELAND WOCDS, L. P. : CIVIL ACTI ON
V.

TOMSH P OF WEST WHI TELAND, WEST
VWH TELAND BOARD COF SUPERVI SCRS,
WEST VWH TELAND PLANNI NG COWM SSI ON
DI ANE S. SNYDER, JERRY POLETTQ
JACK C. NEWELL, KATH HOLAHAN,
NANCY CARVI LLE, and CARL DUSI NBERRE

V.
JOHN D. SNYDER ; NO. 96- 8086
JUDGVENT
AND NOW this __ day of August, 2001, upon consideration of

def endants’ petition for fees, anended petition for fees and
petition for additional fees, and the responses thereto, for the
reasons stated in foregoing nenorandum it is ORDERED that:

1. Def endants’ petition for fees and anended petition for
fees is GRANTED; defendants are awarded $38,008.45 in attorney’s
fees and costs.

2. Def endants’ petition for additional fees and costs
incurred in the litigation of their fee petition is DEN ED

S.J.



