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. Introduction

Jack Wbl gin brings this state |law diversity action for
fraud, fraud in the inducenent, unjust enrichnent, negligence and
civil conspiracy agai nst Janmes Cohen (“Cohen”), Ted Fine
(“Fine”), and Fine Decorators, Inc. (“Fine Decorators”). He
al l eges that the defendants nmade fraudul ent m srepresentations to
i nduce himto purchase a Porto Vita condomniumin Florida and to
pay $276,613.20 to Fine and Fine Decorators for design work in
the premses. Plaintiff seeks conpensatory damages with interest,
punitive damages, and attorney’s fees.

Def endants now nove to dismss the conplaint for |ack of
personal jurisdiction, pursuant to Fed. R Cv. 12 (b)(2). For
t he reasons stated below, the notions are granted and the
conplaint is dism ssed without prejudice. The court denies Fine

Decorators’ notion for attorney’s fees.



1. Factual Background

A. Janes Cohen and the Sale of the Porto Vita Condom nium

Responding to an advertisenent in the Novenber 1998 issue of
Architectural D gest Magazine, Plaintiff, Wlgin initiated
contact with Defendant, Cohen of Porto Vita Ltd., by tel ephone
and set up an appoi ntnent to purchase a condom nium at the Porto
Vita Devel opnment (“Porto Vita”) in Aventura, Florida. (Pl.’s
Resp. to Def. Cohen’s Mot. To Dismss, p. 8-9).

Initial neetings took place between Wl gin and Cohen in
Florida at the offices of Porto Vita. (Dep. Cohen,! pp. 18-20).
On Cctober 19, 1998, Wl gin negotiated and signed a contract to
purchase a Porto Vita condom nium (Pl.’s Resp. to Def. Cohen’s
Mt. To Dismss, Ex. C. The signing took place in Porto Vita's
office in Aventura, Florida. (Dep. Cohen, p.66).

Cohen resides in Bay Harbor Islands, Florida. (Dep. Cohen,
p. 62). He is licensed as a real estate broker only in Florida
and conducts business for Porto Vita Ltd. in Dade County,
Florida. (Dep. Cohen, pp. 5-10, 63).

At the tine of negotiation and signing, the condom ni um was
unfini shed and not ready for habitation. The condom ni um
requi red substantial construction, design, and decoration,

i ncludi ng el ectrical work, plunmbing, painting, carpeting,

Attached as Exhibit A to Pl.’s Resp. to Def. Cohen’s Mot. To Dismiss.
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flooring, masonry and construction of built-in furniture.
(Compl ., p.b).

Wbl gin all eges that Cohen represented and prom sed that he
woul d personally act as the coordi nator and supervisor of the
renovation project and assist in obtaining a designer who woul d
serve as overseer of the project and who was able to conplete the
necessary work in a tinely and workmanli ke manner. (ld.). Wlgin
further alleges that Cohen represented that his conpensation for
such oversight would be paid by defendants, Fine and Fine
Decorators, who were obtained by Cohen to performthe necessary
work. (Conpl., pp.5-6). Cohen maintains that his only
i nvol venent with the condom ni um project was the sale of the
condomniumto Wl gin. (Def. Cohen’s Suppl. Br. In Supp. O Mot.
To Dismss, p.3).

Al | eged contacts by Cohen to the foruminclude full-page
advertisenents for the Porto Vita Devel opnent that were run in
t he national magazine Architectural Digest and advertisenents for
the Porto Vita Devel opnent run in Florida Design Magazine. Both
magazi nes are available in Pennsylvania. (Pl.’s Br. In Resp. to
Def. Cohen’s Mot to Dismss, Exs. L, N).

Tel ephone records for the period 1995 through 1999 refl ect
168 calls from Cohen’s home in Florida to Pennsylvania totaling
1,183 mnutes. (These figures were derived froman affidavit

attached as Exhibit Eto Pl.’s Br. In Resp. to Def. Cohen’s Mot.



to Dismss. The affidavit attributed the calls to Fine Decorators
probably in error.) Cohen asserted that the identified phone
calls were to friends and famly nenbers. On three occasions,
calls were placed to a Pennsyl vani a busi ness engaged in
manuf acturi ng uphol stery for aircrafts. (Dep. Cohen, pp. 45-51).
Calls were also placed to the Pennsyl vani a resi dence of Kenneth
Ross, who in addition to being a friend of the Cohen famly,
purchased a condom niumat Porto Vita through Cohen. (Dep. Cohen,
pp. 50-52).
Cohen also sold a Porto Vita condomniumto L & M Associ ates
of Pittsburgh, Pennsylvania on March 3, 1999 val ued at $595, 000
(Pl.”s Br. In Resp. to Def. Cohen’s Mot. to Dismss, Ex. D).
Cohen made three flights in a personal aircraft to
Pennsyl vania in 1999 and generally visited famly nenbers in
Pennsyl vani a about once a year. (Dep. Cohen, pp. 42, 52-54). He
has previously owned real estate in Pennsylvania from 1982-1984.

(Dep. Cohen, p. 78).

B. Ted Fine, Fine Decorators, and the Interior Design of Porto
Vita

Sonetine after neeting with Cohen in Florida, Wl gin entered
into negotiations with Fine and Fine Decorators of Florida,
regardi ng performance of the interior design of the unfinished

condom nium (Conpl., p. 6). Fine Decorators is a Florida



corporation engaged in the business of interior design and
decorating. (Def. Fine’s Mot. To Dismss, p.2).

Wbl gin and Fine Decorators entered into a retainer agreenent
in Florida on Cctober 21, 1998. The agreenent provi ded that
Wl gi n woul d pay $10, 000 in exchange for Fine Decorators starting
work on the decorating job. (Def. Fine’'s Mot. To Dismss, Ex. 2).
Fine Decorators wote to Wl gin on October 29, 1998 to confirm
the mailing of a floor plan to Wl gin and to Cohen. (Pl. s Br.
In Cpp. To Def. Mdt. To Dismss, Ex. 16).

Subsequently, the parties entered into the “Design
Agreenent” on Decenber 3, 1998. The Design Agreenent set out the
ternms of a conprehensive design plan and a schedul e for $255, 000
worth of work to be perfornmed by Fine Decorators. (Def. Fine's
Mot. To Dismss, Ex. 3). Later, the parties executed addenda to
perform work beyond the original terms. (Pl.’s Br. In Qop. To
Def. Mot. To Dismss, Exs. 14, 15).

There were nultiple correspondence and calls between the
parties. On Decenber 10, 1998, Wl gin sent a fax to Fine
Decorators in Florida that stated that he had wired a $50, 000
deposit for work on the apartnent and that he wanted the contract
to be nodified to include work the parties had previously
di scussed, such as the installation of wall paper, electrical
outlets, and a ceiling fan. (Pl.’s Br. In Resp. To Def. Fine's

Mot. To Dismss, Ex. 17). On Decenber 11, 1998, Fine Decorators



sent Wolgin a fax in Philadelphia telling himthat they had
agreed to his contract nodifications. The fax al so stated that
t he required deposit was $81, 666. 67 and that Wl gin owed Fine
Decorators an additional $31,666.67 (Pl.’s Br. In Opp. To Def.
Fine's Mot. To Dism ss, Ex. 8).

On January 13, 1999, Wl gin sent Fine and Fine Decorators a
letter in Florida by mail and fax that discussed construction
del ays and offered three proposals. The first was to void the
contract, the second was to have Wl gin provi de sub-contractors
to finish the renodeling, and the third was to have Fine
Decorators continue with the renodeling work on a revised
schedule. (Pl.’s Br. In Resp. To Def. Fine’'s Mot. To Dism ss,
Ex. 18). Fine Decorators’ response by fax on January 14, 1999
detailed a revised schedule simlar to the one Wl gi n suggest ed.
(Pl.”s Br. In Resp. To Def. Fine’s Mot. To Dismss, Ex. 9).

Addi tional contacts between the parties include a fax on
January 18, 1999 from Wl gin to Fine Decorators approving the
purchase of itenms on one of the contracts, (Pl.’s Br. In Resp. To
Def. Fine’s Mot. To Dismss, Ex. 19), and a fax on January 19,
1999 from Fine Decorators to Wil gin in Philadel phia noting
addi tional contract changes. (Pl.’s Br. In Opp. To Def. Fine's
Mot. To Dismiss, Ex. 10).

Fine Decorators sent a letter to Wl gin on February 3, 1999,

addr essi ng concerns about an anticipated nove-in date of February



10, 1999. Fine Decorators warned Wl gin about health risks
associated wwth noving into a unit while it is under
construction. (Pl.”s Br. In Resp. To Def. Fine’'s M. To
Dismss, Ex. 11). On February 24, 1999, Fine Decorators sent
Wl gin a statenment requesting paynent of $84,946.53. (Pl.’'s Br.
In Resp. To Def. Fine’'s Mot. To Dismss, Ex. 23).

On March 3, 1999, Fine Decorators sent Wl gin copies of the
contracts already signed. (Pl.’s Br. In Resp. To Def. Fine's
Mot. To Dismss, Ex. 12). That sane day, Wl gin sent by
overni ght courier a paynent and a letter disputing sone of the
charges that were on his last statenent. (Pl.’s Br. In Resp. To
Def. Fine’s Mot. To Dismss, Ex. 21). On March 4, 1999, Fine
Decorators faxed Wlgin a letter confirmng recei pt of the
paynment. The letter also stated that the disputed charges were
correct since they were directly pursuant to the original
contract between the parties. (Pl.’s Br. In Resp. To Def. Fine's
Mot. To Dismss, Ex. 13).

On April 3, 1999, Fine Decorators sent Wl gin a statenent
requesting the bal ance due of $9,415.72. (Pl.’s Br. In Resp. To
Def. Fine’s Mot. To Dismss, Ex. 27). On April 12, 1999, copies
of all the contracts were faxed to Wl gin by Fine Decorators, and
on April 22, 1999, a fax was sent to Wl gin confirmng fax of
contracts and requesting signatures on revised contracts. (Pl.’s

Br. In Oop. To Def. Fine’s Mot. To Dismss, Ex. 14).



On May 3, 1999, a fax was sent to Wl gin by Fine and Fine
Decorators noting a neeting of February 25, 1999 and requesting
payment of $9,415.72. (Pl.’s Br. In Opp. To Def. Fine’s Mot. To
Dismss, Ex. 28). Fine Decorators sent billing statenments to
Wl gin on May 21, 1999, June 17, 1999, and August 31, 1999.
(Pl.”s Br. In Resp. To Def. Fine’'s Mot. To Dismss, Ex. 4, pp.
25-26; Exs. 25, 26). On Cctober 5, 1999, Fine Decorators sent
Wl gin a copy of a contract and requested his signature. (Pl.’s
Br. In Resp. To Def. Fine’s Mot. To Dismss, Ex. 15).

Fi ne Decorators spends $10,000 annually to advertise in
Architectural Digest and spends $15,000 annually to advertise in
Florida Design four to six tinmes per year. (Dep. Fine? pp. 22,
91). Phone records for the period 1999 through 2000 refl ect 527
calls totaling 1,221.7 mnutes to Pennsylvania. (Pl.’s Br. In
Resp. To Def. Fine’s Mot. To Dismss, Ex. 7). Fine testified
t hat phones are open for personal use by enpl oyees (Dep. Fine3,

p. 86).

C. Court Proceedings
Wbl gi n becane unsatisfied wwth the work of Fine Decorators.
He all eges that the condom nium was not ready for occupancy until

one year after the promi sed tinme and that nmuch of the design work

2Attached as Exhibit 1 to Pl.’s Resp. to Def. Fine's Mot. To Dismiss.
3Attached as Exhibit 6 to Def. Fine's Mot. To Dismiss.
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conpl eted was “negligent, inconpetent, inconplete, and

unsati sfactory.” (Conplaint, p. 7). Wlgin sued Cohen, Fine, and
Fine Decorators in Pennsylvania state court on July, 11, 2000.

Def endants renoved to this court based on diversity of
citizenship.

Currently before this court is a notion by all Defendants to
dism ss for lack of personal jurisdiction, a notion by Fine
Decorators to dism ss because its contracts with Wl gin required
arbitration of any disputes, a notion by Fine Decorators for
attorneys’ fees and costs, and a cross-notion by Wl gin for
attorneys’ fees and costs. Taking all available facts in the
light nost favorable to Wl gin, this court grants defendants’
nmotion to dismss for |ack of personal jurisdiction. This court
does not grant Fine Decorators’ notion for attorneys’ fees and
costs. The notion to dismss based on the arbitration clause is

di sm ssed as noot.

I'11. Discussion
When a defendant responds to a pleading asserting the |ack
of personal jurisdiction, the plaintiff has the burden of
advanci ng sufficient jurisdictional facts to establish with
reasonabl e particularity that there were sufficient contacts
bet ween defendant and the forumto make jurisdiction proper. See

Mel |l on Bank (East) PSFS, Nat'l Ass'n v. Farino, 960 F.2d 1217,




1223 (3d Cir. 1992). For purposes of this notion, the court nust
accept as true the plaintiffs’ version of the facts, and draw all
i nferences fromthe pleadings, affidavits, and exhibits in

plaintiffs’ favor. See D Mark Mtg., Inc. v. Louisiana Health

Serv. & Indem Co., 913 F. Supp. 402, 405 (E.D. Pa. 1996).

Personal jurisdiction my be exercised under two distinct
theories, either a defendant's clai mspecific or its general
contacts with the forum Under Fed. R GCv. P. 4(e), a district
court may assert personal jurisdiction "over non-resident

[ def endants] to the extent perm ssible under the |law of the state

where the district court sits."” Mesalic v. Fiberfloat Corp., 897

F.2d 696, 698 (3d Gr. 1990).

A. Specific Jurisdiction

Two portions of Pennsylvania's long-armstatute are
pertinent to specific jurisdiction. First, Section 5322(a)(4)
contains a provision which extends personal jurisdiction to
anyone who "caus[es] harmor tortious injury in the Commonweal th
by an act or om ssion outside the Commonweal th." 42 Pa. Cons.
Stat. Ann. 8§ 5322(a)(4). Second, section 5322(b) of the statute
states that jurisdiction extends

to all persons who are not within the scope of

section 5301 [relating to general jurisdiction]

to the fullest extent allowed under the Constitution

of the United States and nay be based on the nost

m ni mum contact with this Commonweal th al | owed under
the Constitution of the United States.
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A district court's exercise of specific jurisdiction
pursuant to Pennsylvania s long-armstatute is therefore valid as
long as it is constitutional.

Specific jurisdiction is constitutional only if the
plaintiff's cause of action arises froma defendant’s
forumrel ated activities such that the defendant has "m ni num
contacts” in the forumstate and that the exercise of
jurisdiction conmports with "traditional notions of fair play and

substantial justice." MIlliken v. Meyer, 311 U S. 457, 463

(1940). The Suprene Court has stated that "m ni mum contacts nust
have a basis in 'sonme act by which the defendant purposefully
avails itself of the privilege of conducting activities within
the forum State, thus invoking the benefits and protections of

its laws.'" Asahi Metal Indus. Co., Ltd. v. Superior Court of

California, 480 U S. 102, 109 (1987)(quoting Burger King Corp. V.

Rudzewi cz, 471 U. S. 462, 475 (1985)). These contacts are
establ i shed where the defendant "shoul d reasonably anticipate

being haled into court” in that forum Wrld-Wde Vol kswagen

Corp. v. Wodson, 444 U.S. 286, 297 (1980), and where those

contacts directly give rise to the cause of action. See Sunbelt

Corp. v. Noble, Denton & Assoc., 5 F.3d 28, 33 (3d Cr. 1993).
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1. There Is No Specific Jurisdiction Based On Cohen’s M ni mum
Contacts Wth Pennsyl vani a

Wl gin alleges three different fornms of contacts Cohen had
with the forumin connection with the cause of action. First,
Wbl gi n argues that specific jurisdiction over Cohen is
establi shed through Porto Vita s advertisenent in the Novenber
1998 issue of Architectural Digest. Wlgin alleges he viewed the
magazi ne while in Pennsylvania and that the advertisenent caused
himto contact Janmes Cohen. The third circuit has specifically
held that sinply advertising in a forumis not an exanpl e of
purposely availing oneself of the privilege of conducting
busi ness in the forum and cannot give rise to the m ni mum

contacts necessary for specific jurisdiction. Scheidt v. Young,

389 F.2d 58, 60 (3d Cr. 1968).

Second, Wl gin alleges he and Cohen had nunerous tel ephone
conversations while Wl gin was in Phil adel phia, including many
that were initiated by Cohen. (Pl.’s Br. In Resp. To Def. Cohen’'s
Mt. To Dismss, Ex. O. As Wl gin does not provide any
expl anation or allegation regarding the content of these
conversations, this court cannot find that the tel ephone
conversations directly gave rise to the cause of action as is
required in assessing mninmmcontacts for the purposes of

specific jurisdiction. See Sunbelt Corp., 5 F.3d at 33; Gehling

v. St. CGeorge’'s School of Medicine, 773 F.2d 539, 541 (3d. Gr.
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1985) (stating that the court must initially determ ne whether
plaintiff’s claimarises fromdefendant’s forumrel at ed
activities or non-forumrelated activities). Therefore, the

t el ephone conversations are irrelevant to the specific
jurisdiction anal ysis.

Third, Wl gin argues that specific jurisdiction can be
asserted because a harmwas commtted outside the forumthat
caused himharmin Pennsylvania. The Pennsyl vani a | ong-arm
statute specifically provides that jurisdiction may be exercised,
in sone cases, over out-of-state residents who commt torts
having an effect in Pennsylvania, 42 Pa. C.S. A 8§ 5322(a)(4),
but, as the third circuit has discussed, the plaintiff still nust
denonstrate that the exercise of jurisdiction would conport with

due process. In MO lIndus., Inc. v. Kiekert AG 155 F.3d 254 (3d

Cr. 1998), the third circuit el aborated on the Suprenme Court's

analysis of this issue as discussed in Calder v. Jones, 465 U. S
783 (1984). The third circuit stated, "Generally speaking, under
Calder, an intentional tort directed at the plaintiff and having
sufficient inpact upon it in the forummy suffice to enhance

ot herw se insufficient contacts with the forum such that the

"m ni num contacts' prong of the Due Process test is satisfied.”

IMO, 155 F.3d at 260 n.3. The plaintiff rmust show the foll ow ng

factors to permt personal jurisdiction in such circunstances:

"(1) the defendant conmmtted an intentional tort; (2) the
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plaintiff felt the brunt of the harmin the forumsuch that the
forumcan be said to be the focal point of the harm suffered by
the plaintiff as a result of that tort; and (3) the defendant
expressly ainmed [the] tortious conduct at the forum such that the
forum can be said to be the focal point of the tortious
activity." 1d. at 265-66.

For exanple, in Calder, specific jurisdiction was properly
exercised in California over a Florida defendant who al |l egedly
wote a defamatory article about a California resident and
published it in a nationally circul ated nmagazine. In that case,
California could be said to be the focal point of the tortious
activity. The Suprene Court found:

The allegedly |ibelous story concerned the California

activities of a California resident. It inpugned the

prof essionalismof an entertai ner whose tel evision career

was centered in California. The article was drawn from

California sources, and the brunt of the harm in terns both

of respondent's enotional distress and the injury to her

prof essional reputation, was suffered in California. In sum

California is the focal point both of the story and of the

harm suffered. Jurisdiction over petitioners is therefore

proper in California based on the "effects"” of their Florida
conduct in California.
Calder, 465 U.S. at 788-89. In contrast, Florida is the only
focal point of the alleged actions of Cohen. Cohen sold Wlgin a
Florida condom niumwhile they were both at Cohen’s office in
Florida. The sales contract stated that any dispute arising out

of that contract would be litigated in M am -Dade County Fl orida

and woul d be governed by Florida law. (Pl.’s Br. In Resp. To Def.

14



Cohen’s Mot. To Dismss, Ex. D). The brunt of the alleged harm

t he i nproper furnishings and the uni nhabitable condition of the
condom niumduring particular tines, all occurred in Florida.
Therefore, personal jurisdiction cannot be asserted based on the
all egation that Cohen commtted an act outside the forumthat

affected Wl gin in the forum

2. There I's No Specific Jurisdiction Over Fine and Fine
Decorators Based On M ni num Contacts Wth Pennsyl vani a

The court finds that Wl gin has not established that Fine
and Fine Decorators had the m ni num contacts with Pennsyl vani a
necessary for this court to assert specific jurisdiction.

This court can only assert personal jurisdiction over Fine
and Fine Decorators if they should have reasonably anti ci pated
being haled into court based on their mninmum contacts in

Pennsyl vani a. Worl d-Wde Vol kswagen Corp., 444 U S. at 297. Al

the interactions between the parties show that Fine and Fine
Decorators could not have reasonably antici pated being haled into
court anywhere but Florida. Wl gin signed a retainer agreenent
with Fine Decorators in Dade County, Florida on Cctober 21, 1998.
(Def. Fine’s Mot to Dismss, Ex. 2). The agreenent provided that
a formal “Design Agreenent” would | ater be executed. (I1d.) Most
importantly, the agreenent provided that any clai marising out of

the retai ner agreenment would be settled “by arbitration in Dade
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County, Florida, in accordance with Florida statutes.” (I1d.). The
parties later entered onto the formal Design Agreenent which set
forth a paynent schedule for the $255,000 in work that was to be
conpleted. (Def. Fine's Mot to Dism ss, Ex. 3). Again, the
agreenent stated that any dispute arising fromthe agreenent
woul d be settled “by arbitration in Dade County, Florida, in
accordance with Florida statutes.” (1d.). As Fine and Fine
Decorators entered into an agreenent specifically stating the
di sputes would be heard in Florida and were to be governed by
Florida | aw, they could not reasonably expect to be haled into
court in Pennsylvani a.

Fi ne Decorators sent subsequent contracts for specific
furni shings and requests for paynents to Wil gin while he was in
Pennsyl vani a, but each of the contracts that Wl gin has proffered
states specifically that all clains arising fromthe contract
must be settled in Florida, in accordance with Florida | aw
(Pl.”s Br. In Resp. To Def. Fine’s Mot. To Dismss, Exs. 14, 15).
Even though Fine Decorators faxed these contracts and requests
for paynents into Pennsylvania, it cannot be said to have
purposely directed its activities toward the forumsufficiently
to have reasonably anticipated being haled into court in
Pennsyl vania. See I MO, 155 F.3d at 260 (“The wei ght of authority
anong the courts of appeals is that m ninmal comuni cation between

t he defendant and the plaintiff in the forumstate, w thout nore,
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wi |l not subject the defendant to the jurisdiction of that
state's court system”).

Wlgin initiated the use of Fine Decorators in Florida and
made at |least one trip to Florida on February 25, 2000 to oversee
the progress of the project and to discuss the disputed
furnishings contracts. (Pl.’s Br. In Resp. To Def. Fine’'s Mt. To
Dismss, Ex. 22, 28). On another occasion, Wlgin wote to Fine
Decorators and offered to di scuss disputed paynents for
furnishings while he was in Florida. (Pl.”s Br. In Resp. To Def.
Fine's Mot. To Dismss, Ex. 22). Fine and Fine Decorators never
made any trips to Pennsylvania in connection with the

redecorating project. See Carterat Savings Bank v. Shusan, 954

F.2d 141, 149-50 (3d Cr. 1992) (asserting personal jurisdiction
when defendant’s comruni cations with plaintiff while plaintiff
was in the forumstate were coupled with a visit to the forum
state for allegedly fraudul ent purposes). Fine and Fine
Decorators were accustoned to interacting with Wolgin in Florida
and coul d not have reasonably expected to be haled into court in
Pennsyl vani a.

These contacts are also insufficient, applying the Cal der
“effects test,” since, as noted above, the focal point of the
all eged activities was in Florida. Wlgin first met with Fine and
Fine Decorators in Florida and signed a retainer agreenent there.

Al'l the decorating occurred or failed to occur at the Florida

17



condom ni um

3. There I's No Specific Jurisdiction Based On The M ni mum
Contacts O The All eged Conspiracy Between Al Three Defendants

Wl gin alleges that all three defendants were in a
conspiracy to have sub-standard and del ayed work done on his
condom nium He clains that the contacts of each nmenber of the
conspiracy should be attributed to every other nenber of the
conspiracy.

Taking all of the alleged contacts together, no defendant
coul d reasonably expect to be haled into court in Pennsylvani a.
All interactions between the defendants and Wl gi n were pursuant
to contracts that provided that any disputes would be settled in
Florida according to Florida | aw. None of the defendants ever
cane to Pennsyl vania and Wil gin nmade his initial contact wth
each defendant in Florida. The focal point of all the alleged

activities was a condonm niumin Florida.

B. Ceneral Jurisdiction

| f specific jurisdiction does not exist, a court may stil
exerci se general jurisdiction over non-resident defendants. See
Farino, 960 F.2d at 1221. |If a party is subject to the general
jurisdiction of a state, that party can be called to answer any

clai magainst it, regardless of whether the subject matter of the
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cause of action has any connection to the forum |d.

Pennsyl vani a’s general jurisdiction statute, 42 Pa.C S. A § 5301,
extends jurisdiction over entities who carry on “continuous and
systematic” business in Pennsylvania. Simlarly, the United
States Constitution only allows assertion of general jurisdiction
when general business contacts with the forum are continuous and

systematic. Helicopteros Nacionales de Colonbia, S.A v. Hall,

466 U.S. 408, 415-16 (1984)

1. There Is No General Jurisdiction Over Cohen Since Contacts Are
Not Conti nuous and Substanti al

Wbl gi n argues that Cohen is subject to general jurisdiction
based on Cohen’s “continuous and substantial” contacts wth
Pennsylvania. (Pl.”s Br. In Opp. To Def. Cohen’s Mt. To D sm ss,
p.3). He states that general jurisdiction is established by
virtue of Cohen’s prior ownership of property in Pennsylvania and
his frequent visits to famly nenbers. (ld.). Further, Porto
Vita, Inc. targeted Pennsylvania residents through its
advertisenents in Architectural Digest and Florida Design as well
as through its website at ww. portovita.com (Pl.’s Br. In Resp.
to Def. Cohen’s Mot. To Dismss p. 7). Wile in Florida, Cohen
al so sold two Porto Vita condom niuns to Pennsyl vani a residents
other than Wlgin. (Pl.’s Br. In Resp. to Def. Cohen’s Mt. To

Dismiss, p. 4). Cohen was aware Wl gin's status as a Pennsyl vani a
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resident. (1d.). Cohen al so made many phone calls to
Pennsyl vania. (1d.).

The court finds that Wl gin has not established that Cohen
IS subject to general jurisdiction in Pennsylvania. Cohen’s
contacts with the forumdo not rise to the |evel of “continuous

and substantial.” |In Helicopteros Nacionales de Col onbia, 466

U S. 408, the Suprene Court held that a Texas district court did
not have general jurisdiction over the defendant even though the

def endant negotiated a contract in Texas, purchased 80%of its

hel i copters in Texas, purchased $4 mllion worth of parts and
accessories in Texas, and sent personnel to train in Texas. |d.
at 411. In this case, Cohen did not negotiate any contracts in

Pennsyl vania, did not travel to Pennsylvania for business, and
did not conduct any business related activity in Pennsyl vani a.

In Gehling v. St. George's Sch. of Med., Ltd., 773 F.2d 539,

542 (3d Cr. 1985), the third circuit held that general
jurisdiction was i nproper over a defendant school that advertised
in two national newspapers that had substantial circulation in
Pennsyl vani a, received approximately six percent of its students
from Pennsyl vani a, staged a nedi a canpai gn that included

appear ances on Phil adel phia radi o and tel evision shows, and
entered into a long-term arrangenent with a school in

Pennsyl vania. See id. at 542-43.

That case and others hold that an advertising or other
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busi ness canpaign, ainmed at selling a particular item does not
give rise to general jurisdiction even if some Pennsyl vani a

residents respond to that canpaign. See id.; Mdern Miilers v.

Johnson & Quin, Inc., 844 F. Supp. 1048, 1054 (E. D. Pa. 1994)

(rejecting general jurisdiction based on a general adverti sing
canpaign). Applying these principles to the case at hand, this
court is not persuaded that Cohen’s advertising in Architectural
Di gest and Florida Design or his connection, if any, to the Porto
Vita website, establish sufficient "continuous and systenmatic"”
cont act s.

In Provident Nat'l Bank v. California Fed. S& Ass'n., 819

F.2d 434 (3d Gr. 1987), the third circuit held that a California
bank was subject to general personal jurisdiction in Pennsylvania
even though the total nonetary anount of business in Pennsylvania
was very small. See id. at 437-38. Through a "zero-bal ance
account," the California bank conducted business with a
Pennsyl vani a bank every busi ness day. This daily contact was a
continuous and central part of the bank’s business. |d. at 438.
The court found that the defendant's nai ntenance and daily use of
a bank account in Pennsylvania was enough to establish general
jurisdiction. 1d.

Cohen’s three real estate sales with Pennsylvania residents
did not require that he maintain a continuing relationship with

t he purchasers. Because Cohen had no conti nuous contact with
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Pennsyl vania central to the functioning of his business, he is

not subject to the general jurisdiction of this court.

2. No Ceneral Jurisdiction As To Fine and Fine Decorators Since
Contacts Are Not Continuous and Substanti al

Wbl gi n argues that general jurisdiction exists over Fine and
Fine Decorators by virtue of their advertisenents in
Architectural D gest and Florida Design, their nmaintenance of a
website, and their tel ephone calls to Pennsyl vani a.

Nat i onal advertising is not a basis for general

jurisdiction. See Gehling, 773 F.2d 539, 542. Fine s advertising

was of a simlar nature to the advertising of Cohen. Applying the

principles of Gehling and Modern Mailers, the court finds, for

t he reasons above stated, that magazi ne adverti senents and
mai nt enance of a website do not establish sufficient *continuous
and systematic” contacts for the assertion of general

jurisdiction.

| V. Concl usi on

Upon consi derati on of defendants’ Mtions to Dismss for
Lack of Personal Jurisdiction and | nproper Venue, the court finds
t hat Cohen, Fine, and Fine Decorators |acked the necessary
contacts with Pennsylvania for jurisdictional purposes.

Accordingly, the notions are granted, and this civil action is
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di sm ssed wi thout prejudice.

Def endant Fine Decorators asks that it be awarded attorneys’
fees and costs. Since this dismssal is without prejudice, the
nmotion for attorney’s fees and costs is denied. Further, Fine
Decorators’ notion to dismss based on a contract arbitration
cl ause is deni ed as noot.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

JACK L. WOLA N, : ClVIL NO 00-3997
Pl aintiff :

V.
FI NE DECORATORS, | NC.
and
THECDORE FI NE
and
JAVES COHEN,
Def endant s

ORDER

AND NOW this __ day of August, 2001, upon consideration of
James Cohen’s Motion to Dismss (Docket #36) and Fine and Fine
Decorators’ Mdtion to Dismss (Docket #34), and plaintiff’'s
response thereto, it is hereby ORDERED that the Mtions are
GRANTED and the conplaint is DI SM SSED w t hout prejudice.

It is further ORDERED that the Mtion by Fine Decorators for
Attorneys’ Fees (Docket #35) is DEN ED and Fine Decorator’s
Motion to Dismiss Based Upon Arbitration C ause (Docket #33) and
Plaintiff’s Cross-Mtion for Attorneys Fees (Docket #41) are

DENI ED as noot .

BY THE COURT:

JAMES T. G LES C. J.
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