IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EUGENE FLOYD : CIVIL ACTI ON

BLACK SWAN SHI PPI NG CO., LTD. :
and NOBI S SHI PPI NG GVBH : No. 98-4207

MEMORANDUM CORDER

Plaintiff brought this action to recover for injuries
he sustai ned while working as a | ongshoreman when he lifted a
heavy cabl e at defendants' behest. 1In its answer defendant Nobis
Shi ppi ng asserts several affirmative defenses. Presently before
the court is plaintiff's notion to strike this defendant's ninth,
thirteenth, sixteenth, seventeenth, eighteenth and nineteenth
affirmati ve defenses.

Pursuant to Fed. R Cv. P. 12(f), the court may strike
"fromany pleading any insufficient defense or any redundant,
imuaterial, inpertinent or scandal ous matter.” A notion to
strike is a proper neans for attacking an insufficient

affirmati ve def ense. See Environ Products, Inc. v. Total

Containnent, Inc., 951 F. Supp. 57, 60 (E.D. Pa. 1996);

Resolution Trust Corp. v. Farnmer, 823 F. Supp. 302, 305 (E.D. Pa.

1993). Motions to strike pleadings, however, are generally

di sfavored. See Larsen v. Senate of the Commw. of Pa., 955 F

Supp. 1549, 1582 (M D. Pa. 1997); Environ Products, 951 F. Supp

at 60. Such a notion should be denied if disputed issues of fact



or law are inplicated or if the alleged insufficiency is not

"clearly apparent” fromthe pleadings. 1d. (quoting G pollone v.

Li ggett G oup, Inc., 789 F.2d 181, 188 (3d Cr. 1986)).

Defendant's ninth affirmati ve defense all eges
assunption of risk by plaintiff. Plaintiff notes that assunption
of risk is not a recogni zed defense under the Jones Act or
admralty law. Defendant correctly notes, however, that
Pennsyl vani a recogni zes assunption of risk as a defense in
certain circunstances. The only claimin the anended conpl ai nt
as pled is one for common | aw negligence and plaintiff expressly
predi cates federal jurisdiction only upon diversity of
citizenship. As Pennsylvania recogni zes assunption of risk as a
defense to negligence in sone circunstances, defendant's ninth

affirmati ve defense will not be stricken. See Howell v. d vde,

620 A.2d 1107, 1112 (Pa. 1993); Bullman v. Guntoli, 761 A 2d

566, 569, 569 n.3 (Pa. Super. 2000).

Al t hough plaintiff lists defendant's thirteenth
affirmati ve defense anong those he seeks to strike, he offers no
argunent in support of striking this defense and ignores this
defense entirely after listing it in the opening paragraph of his
notion. Defendant's thirteenth affirmative defense will not be
stricken.

Def endant's sixteenth affirmative defense asserts that

any injury to plaintiff was caused by an "Act of God" or "peri



of the sea" rather than defendant's alleged negligence.

Def endant cites to several admralty cases recognizing "Acts of
God" and "perils of the sea" as valid defenses to clains of
negligent acts or om ssions. These cases, however, involved

ei ther damages to vessels or to cargo. Defendant has offered no
precedent to indicate that these are recogni zed defenses to an
admralty claimfor personal injury. |t appears neverthel ess

t hat Pennsyl vani a | aw recogni zes an act of God defense generally

and extends it to personal injury actions. See &oldberg v. R

Gier Mller & Sons, Inc., 182 A 2d 759, 763 (Pa. 1962) ("act of

God" defense "has always been and legitimately remains a

| egitimate defense in Pennsylvania"); Kinble v. Mackintosh

Henphill Co., 59 A 2d 68, 71 (Pa. 1948) (considering act of God

defense in wongful death action). Plaintiff challenges this
defense on the sole basis that "[a]cts of God and perils of the
sea have nothing to do with a length of cable too heavy for
plaintiff to lift unassisted without injuring hinself."
Def endant avers that prevailing weather conditions at the tine
may have caused plaintiff's accident. This inplicates a disputed
i ssue of fact as to causation. Defendant's sixteenth affirmative
defense will not be stricken.

Plaintiff challenges defendant's seventeenth
affirmati ve defense as repetitive of its second affirmative

defense as they both plead | ack of personal jurisdiction over the



defendant. Rule 12(f) expressly contenplates elimnation of
redundant defenses. Defendant's seventeenth affirmative defense
wi |l be stricken.

Plaintiff simlarly chall enges defendant's ei ghteenth
affirmati ve defense on the basis that it is repetitive of
defendant's third affirmative defense. Defendant's third
affirmati ve defense alleges insufficient service of process while
its eighteenth affirmati ve defense pleads insufficient process.
These are two distinct defenses. See Fed. R Cv. P. 12(b)(4) &
12(b)(5). Plaintiff does not challenge defendant's ei ghteenth
affirmati ve defense on any other ground. It will not be
stricken.

Def endant' s nineteenth affirmative defense is for
i nproper venue. It will not be stricken.

ACCORDI NG&Y, this day of July, 2001, upon
consideration of plaintiff's Motion to Stri ke Defendant Nobis
Shi pping GrbH s Affirmati ve Defenses (Doc. #19) and defendant's
response thereto, IT IS HEREBY ORDERED that said Mdtion is

GRANTED as to defendant's seventeenth affirmati ve defense and i s

ot herwi se DENI ED

BY THE COURT:

JAY C. VWALDMAN, J.



