IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DVI FI NANCI AL SERVI CES, |INC., : CIVIL ACTI ON
Plaintiff, :
v. : NO.  00- CV- 1666
ROBERT L. KAGAN, M D., MAGNETIC
| MAGI NG SYSTEMS |, LTD.. and
MRl SCAN CENTER, | NC.,

Def endant s.

VEMORANDUM

ROBERT F. KELLY, J. JUNE 21, 2001
Presently before this Court is the Mdtion for Sunmary
Judgnent agai nst Robert L. Kagan, M D. and MRl Scan Center Inc.
(“Kagan” and “MRI Scan Center” or collectively “Defendants”)
filed by Plaintiff DVI Financial Services Inc. (“DVI”).! DV
filed this action after Defendants defaulted on | ease and | oan
paynments. For the follow ng reasons, the Mdtion is granted in
part and denied in part.
| . BACKGROUND
Since 1983 Kagan has owned and operated nagnetic
resonance imaging (“MRI”) centers. |In Septenber, 1996, Kagan
sold his MRl business, which was called MR Scan Center, to

Metropolitan Health Networks, Inc. (“Metropolitan”) and becanme an

! Default was entered against the third Defendant, |nmaging
Systens |, Ltd. on January 8, 2001 for failure to appear, plead
or otherw se defend (Dkt. No. 5 ).



enpl oyee of Metropolitan. Up until that tinme, Kagan had been
presi dent of Nucl ear Magnetic |Imaging, Inc., which was the
general partner of Magnetic Imaging Systens |, Ltd. (“Magnetic
| magi ng”), the partnership which owed his MRl business.

At various tinmes during 1996, DVI provided financing
for various pieces of Defendants’ MR equi pnent. The Master
Equi pnrent Lease (“Lease”) identified Magnetic |Inmaging as the
| essee. Pursuant to this Lease, DVI financed nunerous pieces of
equi pnent under five separate schedules. DVl also nade a |loan to
Magneti c | magi ng evidenced by a Loan and Security Agreenent
(“Loan”). The Lease and Loan were signed by Kagan in his
i ndi vi dual capacity. In connection with the financing, Kagan,
again in his individual capacity, also signed three personal
uncondi tional continuing guaranties (“personal guaranties”) dated
March 25, 1996, August 27, 1996, and Cctober 10, 1996.

In 1999, Kagan re-acquired his MR business from
Metropolitan and continued to operate it under the nane MRl Scan
Center. Under the 3 obal Settlenent Agreenent entered into
bet ween Kagan and Metropolitan as part of the re-acquisition,
Kagan becane “responsi ble for the paynent of the Equi pnent Leases
on the MRl Scanners commenci ng on Decenber 1, 1999 and
thereafter.” (Pl.’s Mot. for Sunm J., Ex. 7, § 3.B; see also
Ex. 7, Y 10).

The paynent obligations owed to DVI are currently in



default. Despite DVI's demands, Defendants refuse to nake
paynents. Therefore, on March 30, 2000, DVI filed this suit
demandi ng j udgnent agai nst the Defendants for the anount owed
under the Lease and Loan. D scovery closed on January 8, 2001,
and the dispositive notion deadline was January 29, 2001. DI
filed the present Mtion for Summary Judgnent on January 10,

2001. Defendants noved to anend their Answer to the Conplaint on
February 9, 2001. Defendants’ Mtion to Anend was denied by this

Court in DVI Fin. Servs., Inc. v. Kagan, NO. 00-1666, 2001 W

299272 (E.D. Pa. Mar. 23, 2001).
1. STANDARD

“Summary judgnent is appropriate when, after
considering the evidence in the |ight nost favorable to the
nonnmovi ng party, no genuine issue of material fact remains in
di spute and "the noving party is entitled to judgnent as a matter

of | aw. H nes v. Consol. Rail Corp., 926 F.2d 262, 267 (3d

Cr. 1991) (citations omtted). The inquiry is “whether the
evi dence presents a sufficient disagreenent to require subm ssion
to the jury or whether it is so one-sided that one party nust

prevail as a matter of |aw Anderson v. Liberty Lobby, Inc.,

477 U. S. 242, 251-252 (1986). The noving party carries the

initial burden of denonstrating the absence of any genui ne issues



of material fact.? Big Apple BMN Inc. v. BMNof N. Am Inc.,

974 F.2d 1358, 1362 (3d Gr. 1992), cert. denied, 507 U S. 912

(1993). Once the noving party has produced evi dence in support
of summary judgnent, the non-novant nust go beyond the

all egations set forth in its pleadings and counter with evidence
t hat denonstrates there is a genuine issue of fact for trial.
Id. at 1362-63. Summary judgnent nust be granted “agai nst a
party who fails to nake a showi ng sufficient to establish the
exi stence of an elenent essential to that party s case, and on
which that party will bear the burden of proof at trial.”

Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986).

[11. DI SCUSSI ON

Inits current notion, DVI clains that sunmary
judgnent is appropriate against Kagan based upon the three
personal guaranties that he signed and based upon the d obal
Settl enent Agreenent entered into between hinself and
Metropolitan in which he assuned liability for paynents on the
equi pnent | eases after Decenber 1, 1999. DVI clains that sumary
judgnent is appropriate against MR Scan Center based on the

principles of successor liability. DVl argues that MR Scan

2 “Afact is material if it could affect the outcone of the
suit after applying the substantive law. Further, a dispute over
a material fact nust be ‘genuine,’ i.e., the evidence nust be
such ‘that a reasonable jury could return a verdict in favor of
t he non-noving party.’” Conpton v. Nat’'l lLeague of Prof’|
Basebal | d ubs, 995 F. Supp. 554, 561 n.14 (E.D. Pa. 1998)
(citations omtted), aff’d, 172 F.3d 40 (3d Cr. 1998).
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Center is the direct successor of the original |essee, Mgnetic
| magi ng, and Metropolitan and thus it is responsible for its
predecessors’ liabilities.

Defendants, in their Response to the Mtion for Summary
Judgnent, claimthat the third personal guaranty, dated Cctober
10, 1996, is a forgery. Defendants also claimthat Kagan was
i nduced to sell his MRl business to Metropolitan by DVI's and
Metropolitan’s allegedly false promses to release himfromthe
t hree personal guaranties. Therefore, Kagan clains that DVI is
equitably estopped fromenforcing the personal guaranties.
Def endants further argue that DVI has commtted acts in bad faith
and has breached section 1.3(h) of the personal guaranties which
states that “without in any way limting the foregoing, the
Guar antor hereby wai ves any other act or om ssion of the Secured
Party (except acts or om ssions in bad faith) which changes the
scope of the Guarantor’s risk.” (Pl."s Mot. for Summ J., Ex. 3,
§ 1.3(h); Ex. 4, 8 1.3(h); Ex. 5, 8 1.3(h)). Specifically,
Def endants clai mthat because DVI engaged in bad faith acts, the
t hree personal guaranties are void. Lastly, Defendants claim
that MRl Scan Center does not have successor liability for its
predecessors’ debts.

A The Three Personal Guaranties

1. Forgery

In their Answer to the Conplaint, Defendants admit that



Kagan signed the three personal guaranties. (Conplaint, § 15 and
Answer, § 15). Furthernore, Defendants fail to raise the
affirmati ve defense of forgery in their Answer. However, in
their Response to the Mdtion for Sunmary Judgnment, Defendants
claimfor the first tinme that the third personal guaranty, dated
Cctober, 10, 1996, is a forgery. Admssions in a pleading are

bi nding on a party even if the party’s post-pleading statenents

contradict the adm ssions. Travelers Indem Co. v. Engel, No.

92- 4866, 1994 W. 398788, at *3 (E.D. Pa. July 29, 1994).
Therefore, Defendants’ adm ssions in their Answer that Kagan
signed the three personal guaranties are binding upon them
Furt hernore, under Pennsylvania |law, forgery is an affirmative

defense, 1d. at *5 (citing Zarnecki v. Shepegi, 532 A 2d 873, 875

(Pa. Super. 1987); Commonwealth Dep't. of Transp. v. Knetz, 564

A.2d 1040, 1043 (Pa. Commw. 1989)), and “‘matters treated as
affirmati ve defenses under state |law are generally treated in the
sane way by federal courts in diversity cases.”” 1d. (quoting

Charpentier v. Godsil, 937 F.2d 859, 863 (3rd Cr. 1991).

Therefore, this Court recognizes that forgery is an affirmative
defense. The failure to raise an affirmative defense by
responsi ve pleading or by appropriate notion results in the

wai ver of that defense absent court perm ssion to raise the

defense later. 1d. (citing Charpentier, 937 F.2d at 863; Equal

Enpl oynent Opportunity Conmmission v. U S. Steel Corp., 921 F.2d




489, 491-92 n.2 (3d Gr. 1990)); Feb. R Qv. P. 8(c). Here, this
Court has already deni ed Defendants’ Mtion to Arend their

Answer . See DVI Fin. Servs., 2001 WL 299272. Therefore,

Def endants have waived the affirmative defense of forgery by
failing to properly raise it and are precluded fromraising it
further in this action.

2. Equi t abl e Est oppel

Li kewi se, in Defendants’ Response to the present Mbtion
for Summary Judgnent, Defendants claimfor the first tinme that
DVI is equitably estopped fromenforcing the personal guaranties.
Defendants failed to raise the affirmati ve defense of equitable
estoppel in their Answer. Like forgery, equitable estoppel is an

affirmati ve def ense. Sneberger v. BTl Ans., Inc., No. 98-932,

1998 WL 826992, at *8 (E.D. Pa. Nov 30, 1998)(quoting Carlson v.

Arnot - Ogden Memi| Hosp., 918 F.2d 411, 416 (3d Cr. 1990) for the

proposition that “[e]quitable estoppel is not a separate cause of
action. It may be raised either as an affirmative defense or as
grounds to prevent the defendant fromraising a particul ar
defense.”); FED. R Qv. P. 8(c). Therefore, Defendants have al so
wai ved the affirmati ve defense of equitable estoppel by failing
to properly raise it and are precluded fromraising it further in

this action. Charpentier, 937 F.2d at 863.

3. Bad Faith/Section 1.3(h)

Def endants |ist exanpl es of acts that they cl ai mDVI



performed in bad faith in violation of general contract
principles and section 1.3(h) of the personal guaranties.?

Def endants claimthat because DVI allegedly commtted these bad
faith acts, the personal guaranties are void. DVl does not

di scuss any general contract principles, but does claimthat
1.3(h) is not triggered because: (1) sone of the listed acts do
not change the scope of Kagan's risk, a prerequisite to the use
of section 1.3(h); and (2) under section 1.3(g), Kagan wai ved

def enses concerning DVI's rel ease of collateral and thus those
acts dealing with the release of collateral are not applicable to
the analysis. After viewing the evidence in the |ight nost
favorable to the Defendants, genuine issues of material fact
remai n regardi ng whether DVI did or did not commt acts of bad
faith and violate section 1.3(h). Therefore, summary judgnent on
the issue of Kagan’s liability under the three personal
guaranties i s inappropriate.

a. Sol fanelli v. Corestates Bank, N.A.

During the May 29, 2001 oral argunents on this Modtion,
whi | e di scussing section 1.3(g) of the three personal guaranties

whi ch wai ved any defense concerning the rel ease of coll ateral

3 Section 1.3(h) of the personal guaranties states that
“Wthout in any way limting the foregoing, the Guarantor hereby
wai ves any ot her act or om ssion of the Secured Party (except
acts or om ssions in bad faith) which changes the scope of the
GQuarantor’s risk.” (Pl.’s Mt. for Summ J., Ex. 3, 8 1.3(h);
Ex. 4, 8 1.3(h); Ex. 5, 8 1.3(h)).
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Def endants cited Sol fanelli v. Corestates Bank, N. A, 203 F.3d

197 (3rd Cr. 2000). Defendants claimthat under Sofanelli,

wai vers of such defenses are void. [d. at 201 (stating that “a
bank's duty to conduct a commercially reasonable sale is not
wai vabl e by any such contract terns. |In particular, we have held

previously that despite agreenents between the parties,
securities nust be liquidated in good faith and in a commercially
reasonabl e manner.”). Although this Court is denying summary
judgnent on the issue of the bad faith claim it is appropriate

to discuss the Solfanelli deci sion.

The Solfanelli court’s holding that the duty to conduct

a commercially reasonable sale is not waivable by contract terns
is not novel under Pennsylvania law. Cenerally there is a duty
to conduct a comrercially reasonable sale of collateral and a

duty not to inpair collateral. 1d. at 201; Am Acceptance Corp

V. Scott Hous. Sys., Inc., 630 F. Supp. 70, 73 (E.D. Pa. 1985)

(stating that “[u] nder Pennsylvania common |law, a creditor has a

duty not to inpair security inits control.”) (citing First Nat’|

Consuner Disc. Co. v. McCrossan, 486 A 2d 396, 399 (Pa. Super.

1984)); MKeesport Nat. Bank v. Rosenthal, 513 A 2d 434, 436 (Pa.

Super. 1986) (stating sane). However, there is another |ine of
Pennsyl vani a cases and Federal cases interpreting Pennsylvania
| aw whi ch have carved out an exception to this general rule

applicable to unconditional guaranties. These cases state that



when the guaranty at issue is unconditional, it is an absolute
undertaking to pay a debt at maturity if the principal does not
pay, and there is no affirmative duty to preserve coll ateral

unl ess the guarantor relies on the collateral. Paul Revere

Protective Life Ins. Co. v. Wiss, 535 F. Supp. 379, 384 (E.D

Pa. 1981), aff'd, 707 F.2d 1403 (3d Cr. 1982); Fireman's Fund

Ins. Co. v. Joseph J. Biafore, Inc., 526 F.2d 170, 174 (3d Gr.

1975) (quoting Cont’| lLeasing Corp. v. Lebo, 272 A 2d 193, 197

(Pa. Super. 1970)); Parker Hannifin Corp. v. Bradshaw, No. 91-

1251, 1992 W 150658, at *3 (E.D. Pa. Jun. 17, 1992); Sec. Pac.

Nat. Trust (New York) v. Phila. Auth. for Indus. Dev., No. 88-

3637, 1990 W. 156595, at *3 (E.D. Pa. Cct. 9, 1990)(citing

McCrossan, 486 A 2d at 400); Am Acceptance Corp., 630 F. Supp.

at 73; MKeesport Nat. Bank, 513 A 2d at 436; but see Ford Motor

Credit Co. v. Lototsky, 549 F. Supp. 996 (E.D. Pa. 1982); U.S A

on Behalf of Small Bus. Admin. v. Chatlin's Dept. Store, Inc.,

506 F. Supp. 108 (E.D. Pa. 1980).

Sol fanelli is distinguishable fromthe current case

because the guaranties at issue here are unconditional, unlike in

Sol fanelli.#* Therefore, Sofanelli does not bar the waivers in

4 Each of the guaranties is entitled “Unconditional
Continuing Guaranty” and states that the “obligations hereunder
are absol ute and unconditional.” (Pl.’s Mot. for Summ J., EXs.
3-5). The guaranties also state that “The Guarantor agrees that
it shall not be necessary, as a condition to enforce this
GQuaranty, that suit be first instituted against Debtor or that
any rights or renedi es agai nst Debtor be first exhausted. It

10



section 1.3. Furthernore, as noted by DVI, it does not appear
that the Sofanelli court intended to overrule the cases above
whi ch state that under an unconditional guaranty, the guarantor
agrees to pay on a contract after the default of the principal
without Iimtation and irregardless of issues such as
preservation of security. (See Pl.’s Reply Br. in Supp. of Mot.
for Suimtm J., p. 7). However, as stated above, this

determ nation does not end the inquiry into bad faith and thus,
summary judgnent cannot be granted on this ground.

B. The d obal Settl enent Agreenent

Def endants do not dispute that Kagan signed the d obal
Settlenment Agreenent. Under sections 3.B and 10 of the d obal
Settl enment Agreenent, Kagan is “responsible for the payment of
the Equipment Leases on the MRI Scanners commencing on December
1, 1999 and thereafter.” (Pl.’s Mot. for Summ. J., Ex. 7, 1
3.B). Therefore summary judgnent on the issue of whether Kagan
is responsible for paynent of the equi pnent | eases after Decenber
1, 1999 is appropriate.

C. Successor Liability

Ceneral |y, under Pennsylvani a | aw, when one conpany
sells or transfers all of its assets to a successor conpany, the

successor does not acquire the liabilities of the transferor

bei ng understood and agreed that the liability of the Guarantor
her eunder shall be primary, direct, and in all respects
uncondi tional. (1d.)

11



nmerely based upon the transfer of the assets. Dawejko v.

Jorgensen Steel Co., 434 A 2d 106, 107 (Pa. Super. 1981).

However, the general rule is inapplicable and liability does
attach to the successor if the purchasing conpany is nerely a

continuation of the selling conpany. |[d.; Childers v. Power Line

Equip. Rentals Inc., 681 A 2d 201, 212 (Pa Super. 1996), appeal

deni ed, 690 A 2d 236 (Pa. 1997). DVl clains that MRl Scan Center
is sinply a continuation of Magnetic |magi ng and Metropolitan and
thus it is responsible for its predecessors’ liabilities.

Def endants di spute this issue.

After viewing the evidence in the light nost favorable
to the Defendants, genuine issues of material fact remain
regardi ng whether MRl Scan Center is sinply the continuing
successor of Magnetic Imaging and Metropolitan. Therefore,
summary judgnent on the issue of successor liability is
i nappropri ate.

V.  CONCLUSI ON

Al t hough Def endants have wai ved the affirmative
def enses of forgery and equitable estoppel, sunmary judgnent on
the issue of Kagan’s liability under the three personal
guaranties nust be deni ed because genuine issues of material fact
remai n regardi ng whet her DVI conmitted acts in bad faith which
violated section 1.3(h) of the personal guaranties. However,

under the d obal Settlenment Agreenent, sumary judgnent will be

12



granted on the issue of Kagan's liability under the equi pnent

| eases commenci ng Decenber 1, 1999 and thereafter. Lastly,
because there are genuine issues of material fact concerning
whet her MRl Scan is liable for its predecessor’s debts under a
theory of successor liability, summary judgnent on that issue
wi |l be denied.

An Appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DVI El NANCI AL SERVI CES, | NC., : ClVIL ACTI ON
Plaintiff, :
v. : NO.  00- CV- 1666
ROBERT L. KAGAN, M D., MAGNETIC
| MAGI NG SYSTEMS |, LTD.. and
MRl SCAN CENTER, |NC.,

Def endant s.

ORDER

AND NOW this 21st day of June, 2001, upon
consi deration of the Mdtion for Summary Judgnent agai nst Robert
L. Kagan, M D. and MRl Scan Center Inc. (“Kagan” and “MRl Scan
Center” or collectively “Defendants”) (Dkt. No. 6), filed by
Plaintiff DVI Financial Services Inc. (“DVI”) and any Responses
and Replies thereto, and upon the oral argunents on the Mtion
held on May 29, 2001 in this Court, it is hereby ORDERED that the
Motion is GRANTED I N PART and DENI ED I N PART as foll ows:

1. summary judgment on the issue of Kagan’s liability
under the Equipment Leases commencing on December 1, 1999 and
thereafter is GRANTED;

2. summary judgnment on the issue of Kagan’s liability
under the three personal guaranties is DEN ED, and

3. summary judgnent on the issue of successor



liability is DEN ED.

BY THE COURT:

ROBERT F. KELLY,



