IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUNDANCE REHABI LI TATI ON : ClVIL ACTION
CORPORATI ON, : NO. 00-5217
Pl ai ntiff, :
V.

SENI OR LI VI NG PROPERTI ES, LLC

SLP ILLINO S, LLC and

SLP MANAGEMENT, | NC.,
Defendants.

MEMORANDUM

Padova, J. June , 2001

This diversity breach of contract action is before the Court
on Defendants’ Mdtion to Dismss pursuant to Federal Rul es of
Cvil Procedure 12(b)(2) and 12(b)(3) for | ack of personal
jurisdiction and inproper venue, respectively. For the reasons
that follow, the Court denies Defendants’ Motion.

l. Backgr ound

Plaintiff is a Connecticut corporation with a principal
pl ace of business in New Mexico. (Conpl. T 1.) Defendants are:
Senior Living Properties, LLC, an Indiana limted liability
conpany; SLP Illinois, LLC, a Delaware |imted liability conmpany;
and SLP Managenent, Inc., a Delaware corporation. (Aff. O Janes
E. Eden attached to Def. Mit. (“Eden Aff.”) § 3.) Each Defendant
has a principal place of business in Wom ng. (Eden Aff.  3.)

Plaintiff is a provider of contract rehabilitation services to



hospital s, nursing honmes and nedical centers. (Conpl. § 3.)
Plaintiff alleges that it contracted to provide services to
nursi ng hones owned by Defendants and operated by Conplete Care
Services, Inc., and that Defendants failed to pay for services
provided. (Conpl. 19 10-13.) Conplete Care Services, Inc., is
| ocated i n Horsham Pennsylvania. (Pl. Mem Ex. C Pl. Mem Ex. G
1T1.)

1. Legal Standard

A Personal Jurisdiction

Pursuant to Federal Rule of G vil Procedure 4(e), a federal
court may exercise personal jurisdiction over a nonresident of
the state in which the court sits to the extent authorized by the

| aw of that state. Pennzoil Prods. Co. v. Colelli & Assocs., 149

F.3d 197, 200 (3d Cr. 1998) (citation omtted); Fed. R Cv. P.
4(e). Pennsylvania' s long armstatute authorizes exercise of
jurisdiction over a nonresident person “to the fullest extent

al  oned under the Constitution of the United States.” 42 Pa.
Cons. Stat. Ann. 8 5322(b) (West Supp. 2000); Pennzoil, 149 F. 3d
at 200. In evaluating whether an exercise of personal
jurisdiction is constitutional, a court first determ nes whet her
t he defendant’s contacts with the forumstate are sufficient to
support general personal jurisdiction. Pennzoil, 149 F.3d at 200.
CGeneral jurisdiction exists where a nonresident’s contacts with

the forumare “continuous and substantial,” and permts the court



to exercise jurisdiction “regardl ess of whether the subject
matter of the cause of action has any connection to the forum”
Id. In the absence of general jurisdiction, a court looks to
whet her the requirenents of specific personal jurisdiction are
met. Specific jurisdiction exists where the plaintiff’s claim
“iIs related to or arises out of the defendant’s contacts wth the
forum” |d. at 201 (citations omtted). The analysis of specific
jurisdiction involves two inquiries, the first mandatory and the
second discretionary: (1) whether the defendant had m ni mum
contacts with the forumsuch that it would have “reasonably
anticipate[d] being haled into court there,” id. (quoting Wrld-

Wde Vol kswagen Corp. v. Wodson, 444 U.S. 286, 297 (1980)); and

(2) whether “the assertion of personal jurisdiction would conport
with ‘fair play and substantial justice.’” 1d. (citations
omtted). Although the latter standard is discretionary, the
Third Grcuit has “generally chosen to engage in this second tier
of analysis in determ ning questions of personal jurisdiction.”

1 d.

“A finding of mninumcontacts demands the denonstration of
‘some act by which the defendant purposely avail[ed] itself of
the privilege of conducting business within the forum State, thus
i nvoking the protection and benefits of its laws.”” 1d. at 203
(citations omtted). The court also takes into account “the

relati onship anong the forum the defendant and the litigation.”



Mell on Bank (East) PSFS, Nat’l Ass’n v. Farino, 960 F.2d 1217,

1221 (3d Gr. 1992) (quoting Shaffer v. Heitner, 433 U S. 186,

204 (1977)). The Suprene Court has provided guidance in
anal yzing mni numcontacts in a contract matter:

[With respect to interstate contractual obligations,
we have enphasi zed that parties who ‘reach out beyond
one state and create continuing rel ationshi ps and
obligations with citizens of another state’ are subject
to regul ation and sanctions in the other State for the
consequences of their activities . . . . [Where the
def endant ‘deliberately’ has engaged in significant
activity within a State, or has created ‘continuing
obligations’ between hinself and residents of the
forum he manifestly has availed hinself of the
privilege of conducting business there, and because his
activities are shielded by ‘the benefits and
protections’ of the forumis law it is presunptively not
unreasonable to require himto submt to the burdens of
litigation in that forumas well

Id. at 1222 (quoting Burger King Corp. v. Rudzewi cz, 471 U S

462, 475-76 (1985) (internal citations omtted)). The plaintiff
bears the burden of comng forward with facts sufficient to
establish the existence of mnimumcontacts. 1d. at 1223.

To evaluate the “fair play and substantial justice” prong of
the standard for specific personal jurisdiction, a court applies
the following “fairness factors”: “the burden on the defendant,
the forum State’s interest in adjudicating the dispute, the
plaintiff’s interest in obtaining convenient and effective
relief, the interstate judicial systenmis interest in obtaining
the nost efficient resolution of controversies, and the shared

interest of the several States in furthering fundanental



substantive social policies.” Pennzoil, 149 F.3d at 205-206
(citations omtted). At this point in the analysis, the

def endant carries the burden. See Farina, 960 F.2d at 1226

(“I9nce the plaintiff has nmade a prima facie case for
jurisdiction based upon m ninum contacts, the burden falls upon
the defendant to show that the assertion of jurisdiction is

unconstitutional. This burden is nmet when the defendant

denonstrates to the court that factors are present that nake the
exercise of jurisdiction unreasonable.”) (enphasis in original).
B. Venue
“The district court of a district in whichis filed a case
| ayi ng venue in the wong division or district shall dismss, or
if it beinthe interest of justice, transfer such case to any
district or division in which it could have been brought.” 28
US CA 8 1406(a) (West 1993).
A civil action wherein jurisdiction is founded
only on diversity of citizenship may, except as
ot herwi se provided by |aw, be brought only in (1) a
judicial district where any defendant resides, if al
defendants reside in the sane State, (2) a judicial
district in which a substantial part of the events or
om ssions giving rise to the claimoccurred, or a
substantial part of property that is the subject of the
action is situated, or (3) a judicial district in which
any defendant is subject to personal jurisdiction at
the tine the action is commenced, if there is no
district in which the action nmay ot herw se be brought.
28 U S.C. A 8 1391(a) (West Supp. 2000). In an analysis under 8§
1391(a)(2), “[t]he test for determ ning venue is not the

defendant’s ‘contacts’ with a particular district, but rather the
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| ocation of those ‘events or om ssions giving rise to the clain

Cottnman Transm ssion Systens, Inc., v. Martino, 36 F. 3d

291, 294 (3d Cir. 1994). “In assessing whether events or
om ssions giving rise to the clains are substantial, it is
necessary to |l ook at the nature of the dispute.” Id. at 295. On

a notion to dismss for inproper venue, the novant bears the

burden of proving that affirmative defense. Myers v. Anerican

Dental Ass’'n, 695 F.2d 716, 725 (3d Cr. 1982).

I11. Discussion

A Personal Jurisdiction

Plaintiff argues that (1) an adm ssion to personal
jurisdiction in another suit in the Eastern District of
Pennsyl vani a shoul d bind Defendants in the instant matter?; (2)
Def endants are subject to general personal jurisdictionin this

Court because the “[d]lay to day managenent in Pennsyl vani a of

The Second Anended Conplaint in Civil Action No. 00-41 at paragraph 13
al | eged:

At all relevant times jurisdiction is proper as the causes

of action alleged herein occurred between citizens of different

states, and the anpbunt in controversy exceeds the sum of $75, 000,

exclusive of interest and costs. 28 U S. C. 8§ 1332(a), (c). A

Def endants are amenable to suit in this jurisdiction since, each

directly and/or through their alter egos and/or instrumentalities,

conducts business in the Cormonweal th of Pennsylvania or is found

in this forum since each has conti nuous and systematic contacts

with this forum”

(PI. Mm Ex. G 1 13.)

The Answer stated: “To the extent the allegations of paragraph 13 of the

second anended conplaint are directed to SLP, SLP admits those all egations.
" (P, Mem Ex. H T 13.)

The Answer used the term“SLP” as a collective reference for defendants
Senior Living Properties LLC, SLP Illinois, LLC, and SLP Managenent, Inc. (Pl
Mem Ex. H at unnunbered first page.) Those three entities are the sane
three entities naned as Defendants in this matter



numerous SNF [skilled nursing facilities] facilities [sic]
constitutes continuous and substantial contacts” (Pl. Mem at
6.); and (3) Defendants are subject to specific personal
jurisdiction because Defendants “caused [their] SNFs to be
managed i n Pennsylvania and refused to pay bills for services
when due to [Plaintiff] fromthe office of [their] agent/nmanager
whi ch operated in Pennsylvania.” (Pl. Mem at 6.)

In support of its argunent, Plaintiff submts the affidavit
of Regina Ries (“Ries”), in-house counsel for Sun Heal thcare
G oup, Inc., the parent conpany of Plaintiff. Ries avers: “SLP
[ Def endant s] engaged CCS [Conplete Care Services, Inc.] to nmanage
its SNFs fromits offices in Horsham Pennsylvania. Accordingly,
during the tinme when the debt was incurred, on and after January
1, 1999, SLP was regularly conducting the nanagenent of its
facilities through its agent CCS in Pennsylvania.” (Aff. O
Regina Ries attached to Plaintiff’s response (“Ries Aff.”).)
Additionally, Plaintiff submts copies of various docunents,
i ncludi ng: the second anmended conplaint in Cvil Action No. 00-
41; the answer thereto of defendants Senior Living Properties
LLC, SLP Illinois, LLC, and SLP Managenent, Inc.; the Therapy
Servi ces Agreenent between Plaintiff and Borger Healthcare Center
of Borger, Texas; the Texas Managenent Services Agreenent between
Senior Living Properties LLC and Conplete Care Services, L.P.

and the Illinois Managenent Services Agreenent between Seni or



Living Properties LLC and Conplete Care Services, L.P.

I n support of their argunent, Defendants submt the
affidavit of Janmes E. Eden (“Eden”), a nenber of Senior Living
Properties, LLC, and chairman of SLP Managenent, Inc. Eden
avers, inter alia:

[ Senior Living Properties, LLC]’s fornmer manager
of its nursing hones, Conplete Care Services, Inc.?
mai nt ai ned bank accounts and certain records for
[ Senior Living Properties, LLC] in Pennsylvania. These
records and accounts are now mai ntai ned by a consulting
firmin Pennsylvania, which provides cash managenent
services to [Senior Living Properties, LLC]. Oher
t han these cash managenent records and accounts,
[ Senior Living Properties, LLC] does not own or |ease
any property, real or personal, in Pennsylvania.
[ Def endants] do not sell any products or provide any
services, nor do they solicit customers to purchase
products or services, in Pennsylvani a.

(Eden Aff. f 6.)

Def endants’ admi ssion in Gvil Action No. 00-41 cannot
conclusively establish jurisdiction, either general or specific,
inthis matter. The admssion in CGvil Action No. 00-41 nerely
constitutes evidence in this action that Defendants have contacts
w th Pennsylvania of a continuous nature.

Plaintiff’s argunment that Defendants are subject to general

Nei t her party addresses the distinction between Conplete Care Servi ces,
Inc. and Conplete Care Services, L.P. Although the Texas and Illinois
Managemnment Services Agreenents were entered into by Conplete Care Services,
L.P., the Affidavit of Janmes E. Eden identifies “Conplete Care Services,
Inc.,” as “[Senior Living Properties, LLC]'s former manager of its nursing
honmes.” (Eden Aff. § 6.) VWhile the relationship between Conpl ete Care
Services, Inc., and Conplete Care Services, L.P., is unclear, it is immteria
for purposes of this Mtion, as both are identified as Pennsylvania entities,
and Defendants have not argued that the Texas and Illinois Managenent Services
Agreenents did not govern the relationship between Defendants and their
manager i n Pennsyl vani a.



personal jurisdiction is not persuasive. Plaintiff has failed to
adduce neani ngful evidence of “continuous and substantial”
contacts of Defendants in Pennsylvania. The managenent
activities conducted by Defendants’ agent in Pennsylvania sinply
do not rise to the level of continuous and substantial contacts
that would justify subjecting Defendants to suit in Pennsylvani a
regardl ess of whether the cause of action had any connection to
t he Commonweal th. Furthernore, Defendants’ adm ssion in Gvil
Action 00-41 standi ng al one cannot support the exercise of
general jurisdiction in this action. Although Defendants
admtted to “continuous and systematic contacts with this forunt
when they filed their answer in Cvil Action No. 00-41, Plaintiff
has submtted no evidence of what activity conprised such
“continuous and systematic contacts,” and whether such activity
was ongoing at the tine Plaintiff filed the instant action.

Al t hough the all eged managenent activity in Pennsylvania on
Def endants’ behal f and the adm ssion in Gvil Action No. 00-41
are insufficient to establish general jurisdiction in this
action, they do support the exercise of specific personal
jurisdiction over Defendants. As stated above, the adm ssion in
G vil Action No. 00-41 constitutes evidence in this action
tending to show t hat Defendants have contacts with Pennsyl vani a
of a continuous nature. Furthernore, the cause of action in

Civil Action No. 00-41 is related to the subject natter of the



instant case.® The Therapy Services Agreenent and Managenent
Servi ces Agreenents together present evidence of m ninmum contacts
supporting specific personal jurisdiction. The Therapy Services
Agreenent between Plaintiff and the Borger Healthcare Center
(“Facility”) in Texas establishes Defendants’ contractual
obligation to pay Plaintiff for therapy and rel ated services
rendered.* (Pl. Mem Ex. E Y 4(a).) The two Managenent Services

Agreenents provide that “[Conplete Care Services, L.P.]’s

accounting departnent shall . . . provide for the orderly paynent
of . . . all bills and invoices issued with respect to the
Facility as a result of its operations . . . .” (Pl. Mem Ex. A

Att. BT E PI. Mem Ex. B. Att. B Y E.) By this provision,
Senior Living Properties LLC delegated to Conplete Care Services,
L.P., a Pennsylvania entity, the performance of the obligation
under the Therapy Services Agreenent to pay Plaintiff for
service. The Managenent Services Agreenents require Conplete

Care Services, L.P., to provide “a full array of nanagenent

% n Gvil Action No. 00-41, Conpl ete Care Services, Inc., and other
plaintiffs allege that Senior Living Properties LLC, SLP Illinois, LLC, and
SLP Managenent, Inc. (Defendants here) and other parties breached managenent
contracts pursuant to which Conplete Care Services, Inc., managed nursing
homes in Illinois and Texas on behalf of the defendants in that action. (P
Mem Ex. G)

4Although the Therapy Services Agreenment does not expressly nane
Def endants as parties to the agreenent, Defendants have not di sputed
Plaintiff’s assertion that “a formcontract designated ‘' Therapy Services
Agreement’ was signed by Plaintiff Sundance and each SLP facility in the nane
of the facility. 1In all cases, the nane of the facility did not represent an
entity apart fromSLP.” (Pl. Mem at 2 (enphasis in original).) “SLP" is the
collective termthat Plaintiff uses in its Menorandum of Law Contra
Def endants’ Mdtion to Dismiss to refer to the three Defendants.
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support personnel and progranms to interface with every depart nent
within the Facilities . . . 7 to provide managenent services to
nursing facilities owed by Senior Living Properties LLC. (Pl

Mem Ex. A Att. B. 1 A; PI. Mm Ex. B. Att. B. 1 A) The
Texas and Il 1linois Managenent Services Agreenents were both
executed and delivered in Pennsylvania. (Pl. Mem Ex. A Y 12(j);
Pl. Mem Ex. B Y 12(j).) The Therapy Services Agreenent and the
Texas and Il 1linois Managenent Services Agreenents all provide

t hat Pennsyl vania | aw shall govern the agreenents. (Pl. Mem EX.
A T 12(j); PIl. Mem Ex. B. T 12(j); PI. Mem Ex. E 1 13(b).)
The docunents nanmed, together with Defendants’ adm ssion in Gvil
Action No. 00-41, satisfy Plaintiff’s burden of showi ng by a
preponderance of the evidence that Defendants purposefully
avai |l ed thensel ves of the privilege of conducting activities

w t hi n Pennsyl vani a, invoking the benefits and protections of its
| aws. Defendants reached out and created continui ng obligations
bet ween thensel ves and Conplete Care Services, L.P., a

Pennsyl vania entity. Defendants chose to structure their nursing
facility business by |ocating managenent in Pennsyl vani a, thereby
establi shing a connection to Pennsyl vania such that Defendants
shoul d reasonably have anticipated being haled into court in the
Commonweal th. Plaintiff’s cause of action arises fromthe

al l eged failure of Defendants, acting through their agent in

Pennsyl vania, to pay Plaintiff for therapy services rendered;

11



therefore, Plaintiff has denonstrated the requisite relationship
anong the forum Defendants and the litigation. The Court
concludes that Plaintiff has adduced facts sufficient to
establish that Defendants have m ni num contacts with Pennsyl vani a
sati sfying the requirenents of due process and supporting the
exerci se of specific personal jurisdiction.

In arguing that they |lack m nimum contacts, Defendants
assert that “the purported contracts were perfornmed, or to be
performed, in Illinois or Texas.” (Def. Reply Brief at unnunbered
first page.) This assertion ignores that (1) the Therapy
Servi ces Agreenent does not specify where performance of the
obligation to pay wll take place; and (2) the evidence adduced
by Plaintiff shows that Defendants del egated the obligation to
pay Plaintiff to Conplete Care Services, a Pennsylvania entity.
Wth respect to performance of the contracts of which Plaintiff
inthis action alleges breach — that is, performance of the
obligation to pay for service — Conplete Care Services, L.P. was
the alter ego of Defendants and gives Defendants a presence and
appropriate level of activity in Pennsylvania that forns the
basis for specific personal jurisdiction.

Next the Court determ nes whether considerations of fair
pl ay and substantial justice should prevent the Court from
exerci sing personal jurisdiction over Defendants. Defendants

argue that “[u]nder no set of circunmstances can Pennsyl vani a be

12



said to have any interest in litigating this dispute.” (Def. Mem
at 5; Def. Reply Brief at 2.) As a basis for this argunent,
Def endants assert that “the purported contracts at issue were
bet ween non- Pennsyl vani a resi dents, and were to be perforned
outside of Pennsylvania.” (Def. Mem at 5; Def. Reply Brief at
2.) As discussed above, Defendants ignore the evidence that
Senior Living Properties LLC engaged Conpl ete Care Servi ces,
L.P., a Pennsylvania entity, to manage the skilled nursing
facilities, and by contract entered into in Pennsyl vani a
del egated to Conplete Care Services, L.P., the performance of
Defendants’ obligation to pay Plaintiff. Pennsylvania has an
interest in adjudicating a claimfor breach of a contract between
non- Pennsyl vani a parties, the performance of which had been
del egated to a Pennsylvania entity by neans of an agreenent
entered into in Pennsylvania and governed by Pennsylvania | aw.

Def endants do not address the remaining fairness factors,
and Plaintiff addresses none of the fairness factors. The Court
cannot conclude that any of the fairness factors requires the
Court to refrain fromexercising personal jurisdiction over
Def endant s.

B. Venue

Plaintiff argues that venue is proper pursuant to §
1391(a) (2) because “the nanageri al decisions concerni ng paynent

and nonpaynent of clains and expenses took place in Horsham

13



Mont gonmery County, Pennsylvania . . .” and “[a]ll collected funds
were delivered to and disbursed fromthis district.” (Pl. Mem at
7.) Defendants reply that the contracts all egedly breached were
“entered i nto between non-Pennsyl vani a residents” and were “for
services to be rendered in Illinois or Texas.” (Def. Reply Brief
at unnunbered fifth page.) Fromthese facts, Defendants argue
that “[a] substantial part of the events or om ssions giving rise
to Plaintiff’s claimmy have occurred in those states, but not
Pennsyl vania.” (ld.) This argunent ignores that performnce by
Defendants — that is, paynment of noney owed for therapy services
rendered by Plaintiff — was not specifically to take place in
I1'linois or Texas under the Therapy Services Agreenent, and
rather that Senior Living Properties LLC delegated this
obligation to Conplete Care Services, L.P., a Pennsylvani a
entity. The omssion giving rise to Plaintiff’s claimin this
action is the alleged omssion to pay by Conplete Care Services,
L.P., in Horsham Pennsylvania. As the site of the alleged
om ssion giving rise to the cause of action, the Eastern District
of Pennsylvania is an appropriate venue for this action pursuant
to 28 U.S.C. § 1392(a)(2).

I V. Concl usion

Havi ng determ ned that the exercise of personal jurisdiction
over Defendants is consistent with the requirenments of due

process, and that the Eastern District of Pennsylvania is an

14



appropriate venue for this action, the Court denies Defendants’

Motion to Dismiss. An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUNDANCE REHABI LI TATI ON : ClVIL ACTION
CORPORATI ON, : NO. 00-5217
Pl ai ntiff, :

V.
SENI OR LI VI NG PROPERTI ES, LLC
SLP ILLINO S, LLC, and

SLP MANAGENMENT, | NC.,
Def endants.

ORDER

AND NOW this day of June, 2001, upon consideration
of Defendants’ Mtion to Dismss (Doc. No. 5), Plaintiff’'s
response thereto (Doc. No. 10), and Defendants’ reply thereto
(Doc. No. 11), IT IS HEREBY ORDERED t hat Defendants’ Mdtion is

DENI ED.

BY THE COURT:

John R Padova, J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUNDANCE REHABI LI TATI ON : ClVIL ACTION
CORPORATI ON, : NO. 00-5217
Pl ai ntiff, :

V.

SENI OR LI VI NG PROPERTI ES, LLC
SLP ILLINO S, LLC and
SLP MANAGEMENT, | NC.,

Def endant S.

ORDER
AND NOW this day of June, 2001, IT IS HEREBY

ORDERED t hat Defendants’ Mtion for Leave to File Reply Brief

(Doc. No. 11) is GRANTED.

BY THE COURT:

John R Padova, J.



