I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

IN RE: RITE Al D CORPORATI ON

SECURI TI ES LI Tl GATI ON 5 MDL Docket No. 1360
Thi s Docunent Relates to : MASTER FI LE NO

ALL ACTI ONS ; 99- CV- 1349
CLASS ACTI ON

LABORERS LOCAL 1298 ANNUI TY ClVIL ACTI ON
FUND, derivatively and on behalf
of RITE Al D CORPORATI ON
V.
ALEX GRASS, et al. : NO. 99- 2493

MEMORANDUM
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In fulfillment of our duties under Fed. R Cv. P.
23(e) and 23.1, we here consider the fairness and propriety of
two settlenments in this multi-district litigation involving Rite
Aid Corporation. The first settlenent partially resolves pending
cl ass action shareholder litigation under the federal securities
| aws, and the second constitutes the conplete settlenent of
federal and state derivative litigation."*

We received vol um nous subm ssions fromthe parties,
and conducted, after due notice, a fairness hearing on April 6,

2001. Although the econom c aspects of both settlenments have

great merit and manifestly benefit the Cass and Rte Aid,

'n addition to the Laborers Local derivative action cited
above, the derivative settlenent also resolves Inre Rte Ad
Corporation Derivative Litigation, C A 17440, pending in the
Del aware Court of Chancery.




because of reservations as to the proffered Bar Order we nust at
this tine deny the overall settlenent package submtted to us

W thout prejudice to the parties' right to resubmt an anended
version that addresses the reservations we describe below > W
stress, however, that these technical concerns aside, the two
settl enents warrant unhesitating approval, as will be seen in the

conmpr ehensi ve analysis that follows. ®

The Settl enents

A Partial Class Action Settl enment

The partial settlenent involving the class actions*

’As we understand the parties' agreenents, we do not have
the liberty to approve nost parts but di sapprove others, since
the settlenents constitute a unitary package.

n April 17, 2001, we denied the notion to disqualify Rite
Aid's counsel that had been filed by two of the non-participants
in the partial class action settlenent, Martin Gass (Rite Aid' s
former Chief Executive Oficer) and Frank Bergonzi (its forner
Chief Financial Oficer). As noted in our Menorandum of that
date, 2001 W 389341 (E.D. Pa. Apr. 17, 2001), our denial of the
nmotion to disqualify also resolved the objection Gass and
Bergonzi had interposed to the settlenments based on a fruit of
t he poi sonous tree theory. W will therefore say no nore on this
subj ect here.

“The factual background to the class action and derivative
suits is briefly set forth in our earlier Menorandum denyi ng
defendant Grass's notion to disqualify Rite Aid's counsel, In re
Rite Aid Corp. Sec. Litig., ML-1360, 2001 W. 389341 at * 1 (E. D
Pa. Apr. 17, 2001). The Corrected Fourth Consoli dated Amended
Cl ass Action Conplaint alleges: (1) a violation of Section 10(b)
of the Exchange Act and SEC Rul e 10b-5 against Rite Aid Corp.
Grass, Bergonzi, Noonan, and KPMG (2) violation of section 20(a)
of the Exchange Act agai nst G ass, Bergonzi, and Noonan; (3)
breach of fiduciary duties against Gass, Bergonzi, and Noonan;
(4) fraud and m srepresentation agai nst G ass, Bergonzi and
Noonan; (5) breach of contract against KPM5 (6) negligence
agai nst KPM5 (7) professional mal practice agai nst KPM5 and (8)

(continued...)




include Rite Ald and all its fornmer officers and directors save
Martin L. Gass (Rite Ald's forner Chief Executive Oficer),
Tinothy J. Noonan (Rite Aid's forner Chief Operating Oficer),
and Frank M Bergonzi (Rite Aid' s forner Chief Financial
Oficer). |In addition, the settlenent reserves clains of the
Class and of Rite Aid agai nst Grass, Noonan and Bergonzi, as well
as against Rite Aid' s forner outside auditors, KPMG  For
clarity's sake, we will refer to this settlenent as "the O ass
Action Settlenment".?®

The econom c aspects of the Cass Action Settl enent
have drawn no objection from any sharehol der. Those terns
i nclude the provision of $43.5 million in cash, comng largely
fromRite Ald's insurers, of which $5 mllion is actually part of
the derivative settlenent described below. The insurers have
paid this sumto Rte Aid on the understanding that it wll be
remtted by Rite Aid into the Cass Action Settlenent fund.

In addition, Rite Ald will issue to the class at | east
twenty mllion shares of Rite Ald Common Stock, or in sone
i nstances, a conbi nation of stock, other securities, and cash, to
be worth one hundred forty-nine mllion five hundred thousand
dollars as val ued by January 15, 2002. Thus, the guaranteed

mar ket value of the Class Action Settlenent will be $193 mllion,

*(...continued)
fraud agai nst KPMG

°This settlenent is detailed in a filing that the parties
style as "Stipulation and Agreenent of Settlenent with Rite Ald
Settling Defendants".



which gave it a present value as of April 6, 2001 of
$177,119.000. Declaration of Wlbur L. Ross, Jr. at T 29.°

The Class Action Settlenment al so provides that the
Settling Defendants will cooperate with plaintiffs in their
continuing litigation against the non-settlers. Rte Alditself
wi |l cooperate in this endeavor.

The Class Action Settlenent also provides that d ass
counsel may seek as nmuch as one-third of the settlenent val ue as
counsel fees, though they have in fact petitioned for only one-
gquarter of that settlenent.

The provisions of the Cass Action Settlenent that have
drawn fire fromthe Non-Settling Defendants do not relate to the
foregoi ng consideration, but rather to three provisions of that
docunment. First, the objectors take issue wth paragraph 4(f) of
t he Agreenent, which provides that "Rite Aid shall assign to the
Lead Plaintiffs, on behalf of the Cass, any and all clains that
Rite Aid has against the Non-Settling Defendants."

Second, Grass, Bergonzi and Noonan al so take issue with

Rite Aid's conprom se of its directors' and officers' liability

®Thus, the 20 nillion share figure presupposes a narket
val ue of $7.475. Fortunately for the class, the market has
recently reacted favorably to new nmanagenent's results, and as of
the end of consolidated regular hours' trading on June 6 on the
New York Stock Exchange, Rite Aid closed at $ 8.70 per share,
t hereby giving the stock portion of the settlenent a val ue of
$174 mllion, or $24.5 mllion above the floor value nentioned in
the Cass Action Settlenent. To be conservative, however, we
shall use the floor figure of $193 mllion given that the shares
will not be distributed until early in 2002, and thus the
settlenment's premumw || be subject to market risk until then
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i nsurance policy. In consideration of a policy rel ease and
i ndemmi fi cati on agai nst non-settler clains, the insurers
conpromi sed their $50 nmillion in coverage for $43.5 mllion

The objections that have pronpted the nost contention -
- at least in page count -- have to do with paragraph 28 of the
Class Action Settlenment which, at subparagraphs 28(a) through
28(f), supply the content of the proffered Bar Order. This
proposed order bars certain clainms against the settling
def endants from any other party, including the non-settling
def endants.

The C ass Action Settlenent also details the plan of
al l ocation, which was mailed to potential class nenbers as part
of their notification. This plan of allocation identifies how
the settlenent nonies will be divided and paid. The proposed
allocation identifies five sub-periods of common stock purchasers
within the overall class period, with the sub-periods defined by
when the buyer purchased shares. Each sub-period, in turn, has a
nunber of separate provisions identifying a different cal cul ation
for per-share damages dependi ng upon the tine of sale of the
shares. The plan of allocation also sets up allocation anmounts
for purchasers of notes and for purchasers of call options and
sellers of put options.

None of the objections takes issue with the plan of

al | ocati on.



B. The Derivative Settl enent

As noted above, the cash consideration for the
Derivative Settlenment’ is the $5 mllion paid to Rite Aid that
will then be folded into the $43.5 mllion paynent in the C ass
Action Settlenent. Derivative counsel may seek (and have sought)
up to $1 mllion in counsel fees. The Derivative Settlenent also
contains a Bar Order simlar to that of the Cass Bar O der.

It is inportant also to note that the two settlenents
are interdependent to the extent that the Derivative Settl enent
will be automatically voided if we fail to approve the Cd ass

Action Settlenent.

Fai rness Anal ysi s

A. The O ass Action Settl enent

It is well-settled that we may only endorse a

settlenent if the conpronmse is "fair, adequate, and reasonabl e",

"The Shareholder's [sic] Third Arended Derivative Conpl ai nt
asserts clains against Rite Aid and a nunber of its current and
former officers and directors: Alex Gass (former director and
CEO of Rite Aid), Martin Gass, Philip Neivert (a director),
Franklin Brown (former Vice-Chairnman and director), Noonan,
Leonard Green (a director), Leonard Stern (a director), and Nancy
Li eberman (a director). Against these defendants the derivative
action alleges waste of corporate resources, breach of fiduciary
duty, violation of 15 Pa. Con. Stat. Ann. 8 512, violation of 8
Del. C. 8§ 144, and violation of section 20(a) of the Exchange
Act. The Derivative Conplaint al so seeks contribution and
i ndemmi fication against these individuals. Further, the
derivative action brings clains against KPMG LLP, Rite Aid' s
former auditors, including breach of fiduciary duty, breach of
contract, and negligence. Finally, the Derivative Conpl ai nt
all eges violation of Section 10(b) of the Exchange Act and SEC
Rul e 10b-5 against Rite Aid, KPM5 and the above-naned
i ndi vi dual s.



Ei chenholtz v. Brennan, 52 F.3d 478, 482 (3d Gr. 1995). More

specifically, our Court of Appeals has identified nine factors
that will support approval of a C ass Action Settlenent. Inre

Ceneral Mtors Pick-up Truck Fuel Tank Prods. Liab. Litig., 55

F.3d 768, 785 (3d Cir. 1995) (restating Grsh v. Jepson, 521 F.2d

153, 157 (3d Cir. 1975)). These G rsh factors are:

(1) the conplexity and duration of the
litigation; (2) the reaction of the class to
the settlenent; (3) the stage of the
proceedi ngs; (4) the risks of establishing
[iability; (5) the risks of establishing
damages; (6) the risks of nmaintaining a class
action; (7) the ability of the defendants to
wi t hstand a greater judgnent; (8) the range
of reasonabl eness of the settlenent in |ight
of the best recovery; and (9) the range of
reasonabl eness of the settlenent in |ight of
all the attendant risks of litigation.

General Modtors, 55 F.3d at 785 (citing Grsh).

As will be seen, these factors weigh in favor of the
Class Action Settlenment. W shall, however, focus on itens seven
t hough nine, as they are nost pertinent to the particulars of
this litigation and to a |arge extent eclipse the first six
items.® We have the econonic realities of this case, especially

as nmeasured against Rite Aid' s precarious financial health,

'We do not nean to belittle, for exanple, "the reaction of
the class to the settlenent” (factor 2), which, as wll
i mredi ately be seen, is resoundingly affirmative, or "the
conplexity . . . of the litigation"” (factor 1), which has been
unusual Iy vexi ng over the past two years given the constantly
shifting financial and accounting sands. W do, however, stress
that this is a case where all of the class's clains could at any
time have turned to dust had Rite Aid tipped into bankruptcy,
| eavi ng the shareholders wth defendants (other than the non-
settlers) as to whom proving scienter -- much | ess from whom
collecting a judgnent -- would have been a daunting task indeed.
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uppernost in mnd.

It is inportant to note, at the outset, that C ass
notices were nailed to over 300,000 recipients who appeared to be
putative menbers of the class.® Anpng those recipients were
approxi mately three hundred institutional investors, including
such large nutual fund groups as Putnam and Vanguard. O this
| arge uni verse of stockholders, only seventy-three out of three
hundred t housand have asked to be excluded fromthe C ass, and
not one institution has asked for such exclusion. No stockhol der
ot her than the Non-Settling Defendants have objected to any
aspect of either settlenent or the attorneys' fees requests.
| ndeed, as to the econom c provisions of both settlenents, no one

has i nterposed any objection of any kind.

1. The Econonic Aspects

It is not hard to understand why no O ass nenber has
obj ected to the econonm c aspects of the Cass Action Settl enent.

In their submissions to us in favor of that Settlement,
plaintiffs' co-lead counsel have proffered two decl arations of

great relevance to our appraisal of this settlenent's fairness.

°Noti ce was al so published in the national edition of The
Wall Street Journal. Details of the provision of notice to the
Class are contained in the Declaration of Cheryl Washington; M.
Washi ngton is an enployee of Glardi & Co. LLC, a firmhired by
Cl ass counsel to assist in the notice process. On the basis of
this Declaration and the representations of counsel regarding
notice, and in the absence of any objection to notice, we find
that the notice sent to the C ass nenbers conports with due
process and the Federal Rules of Civil Procedure, e.qg. Bell Atl
Corp. v. Bolger, 2 F.3d 1304, 1317 (3d Gr. 1993).
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Prof essor John C. Coffee, Jr., Adolf A Berle Professor of Law
and Col unbia University Law School, submtted a Declaration
reviewing the settlenent in detail and, nore to the point,
conparing it wth other securities class action settlenents. As
a | aw prof essor whose princi pal academ c interests have included
"class action litigation (wth a special focus on the managenent
of the large class action and the incentive structure that the

| aw creates to reward the successful plaintiff's attorney)",
Coffee Decl. at § 4, Professor Coffee is well-suited to supply

10

highly pertinent information to us. | ndeed, his published

witings, cited in 9 7 of his Declaration, confirmhis self-
description as one who has "often been critical of the
performance of class action plaintiff's attorneys.” [d. at Y 4.
I n nmeasuring the adequacy of the Cl ass Action Settlenent,

Prof essor Cof fee concl udes that:

The instant settlenent provides for a m ninum
fund of $193, 000,000 in cash and narketabl e
securities as of January 15, 2002, plus the
prospect of additional recoveries against the
non-settling defendants. Wth the exception
of the recent Cendant settlenents,
(approximately $3.1 billion in the main case
and approximately $341 mllion in the Cendant
Prides case) and In re Washi ngton Pub. Power
Supply Sys. Secs. Litig., 19 F.3d 1291 (9th
Cr. 1994), | do not know of clearly |arger

"Besi des his twenty-five years as a | aw professor first at
Georgetown and, since 1980, at Col unbia, Professor Coffee was a
Reporter for the Anerican Law Institute's Principles of Corporate
Governance. He has served on advisory commttees to the SEC, the
New York Stock Exchange and the National Association of
Securities Dealers. On May 5, 2001, Professor Coffee was an
invited panelist for the Third Crcuit Task Force on O ass
Counsel .



recoveries in securities class litigation.
Id. at § 11.

On a relative basis, Professor Coffee reports that a
recent study shows that settlenents since 1995 of securities
cl ass actions "have recovered between 5.5% and 6.2% of the cl ass
menbers' estimated |losses.” 1d. at 8 n.4, (citing Laura Simons,
"Securities Lawsuits: Settlenment Statistics for Post-Reform Act
Cases" (1999) at 4). As neasured agai nst potential danmages here
of approximately $2 billion as "actual recoverable |osses", the
percent age of recovery under the C ass Action Settlenent is thus
sixty-five percent above the m d-point of Sinmons's average
recovery.

We hasten to note, however, that it is clear that the
Class could not realistically ever collect anything approaching
$2 billion in damages. On this point plaintiffs' co-lead counsel
provi ded the Declaration of Wlbur L. Ross, Jr., Chairman and
Chi ef Executive Oficer of W Ross & Co. LLC, said to be "a
| eadi ng nerchant banking and private equity firmwth offices in
New York City, Seoul and Tokyo." Ross Decl. at 1 2. M. Ross's
Decl arati on canvasses, in rather depressing detail, the "conmon
know edge within the financial community that Rite Aild was under
severe financial pressure, and the Conpany had been scranbling

for many nonths just to keep itself afloat." |1d. at 1 6. After

“That is, $193 nmillion over $2 billion equals 9.65% and
the m dpoint of 5.5%and 6.2% is 5.85% 9.65%divided by 5.85%
is 1.6496.
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reviewing Rite Aid's publicly-filed financial statenments and
other financial information, M. Ross concluded that Rite Aid' s
"representations that it |lacked (and would continue to |ack for
sonme tine) the ability to offer any significant anmount of cash
towards the settlenent of this action without gravely
j eopardi zing the future of the Conpany were reasonable and well -
founded." [d. at § 14. Gven Rite Aid' s sharply limted
liquidity, therefore, "it becane clear early on that any | arge
settl ement would have to include a significant non-cash
conponent.” Id. at 1 15. M. Ross therefore concludes his
opi nion as foll ows:

G ven the severe financial situation that the

Conpany was operating in during the

negoti ati ons, based on an ability to pay

basis | believe that plaintiff's counsel

negoti ated an exceptionally favorable

settl ement on behalf of the C ass.
Id. at T 31.

In view of Rite Aid's financial straits -- which its
New York Stock Exchange market price has for many nonths
reflected -- it is hard to see how anyone of any financi al
wor | dl i ness could quibble with M. Ross's conclusion. Rite Aid
was and is sinply not in a position to pay any neani ngful cash,
and the proposed C ass Action Settlenment avails itself of the
only realistic source for a cash contribution. As three-quarters
of the consideration is in (largely) equity securities that wll

have an assured market value of $149.5 million, the only risk to

the Class of actually realizing such value would be the

11



bankruptcy of the conpany. But as M. Ross points out, no
rational plaintiff would push Rite Aid into that condition,
because to do so would, quite literally, kill the goose that once
| ai d gol den eggs and nay, sone day, do so again. The C ass
Action Settlenent at |east |eaves open the possibility of such a
happy conclusion to this so far unhappy financial story. The
conti nued di straction and henorrhaging of litigation, and the
possibility of a bankruptcy-inducing catastrophic judgnent, would
not .

Under these circunstances, it is therefore not in the
| east surprising that the sharehol ders, including three hundred
hi ghl y-sophi sticated institutional ones, have w thout econom c
objection elected to take this bird in the hand. Plaintiffs' co-
| ead counsel have therefore won the best possible settlenent
avai |l abl e under these very difficult circunstances, and there is

sinmply no benefit in further bel aboring this obvious point.

2. The Non- Economi ¢ Aspects

(a) Assignnment of Cains

We begin by noting that the Class Action Settl enent
contains what is now a non-econom c termthat holds the
possibility of a future infusion of additional cash. W refer to
Rite Aid s assignnment of all its clainms against Grass, Bergonzi,
Noonan and KPMG provided in § 4(f) of the Cass Action
Settlenment. O those four non-settling defendants, only G ass

and Bergonzi object to this assignnment of clainms, and do so on

12



their belief that the assignment is chanpertous. *

As chanperty is no |longer part of the argot of |awers
and courts in this country as it once was, it is well to recal
that it is defined as a "bargain between a stranger and a party
to a lawsuit by which the stranger pursues the party's claimin
consi deration of receiving part of any judgnment proceeds".

Black's Law Dictionary 231 (6th ed. 1990)(citations omtted).

See also, e.qg., Anes v. Hillside Coal & lron Co., 171 A. 610, 612

(Pa. 1934). As Black's points out, chanperty is a form of

mai nt enance, Black's Law Dictionary at 231, which is in turn

defined as an "officious internmeddling in a lawsuit by a non-
party by maintaining, supporting or assisting either party, with
noney or otherw se, to prosecute or defend the litigation." |1d.
at 954 (citation omtted).

These wel | -settled definitions, of ancient provenance

12“Non-settling defendants, in general, l|ack standing to
object to a partial settlenment, because they are ordinarily not
affected by such a settlenent. . . . There is, however, a

recogni zed exception to this general rule, which permts non-
settling defendants to object to a partial settlenment where they
can denonstrate that they will suffer sone formal |egal prejudice
as a result of the partial settlenment. There is consensus that a
non-settling defendant has standing to object to a parti al
settl enent which purports to strip it of a legal claimor cause
of action, an action for indemity or contribution for exanple,
or toinvalidate its contract rights.” Eichenholtz v. Brennan, 52
F.3d 478, 482 (3d Cir. 1995)

Here, there woul d appear to be no question that the Non-
Settling Defendants have standing to object to the Bar Order.
Whet her they have the right to object to the settlenent as having
been obtained by unfair conduct, or whether they have the right
to object to the assignnment of clains as chanpertous, is a nuch
cl oser question. For purposes of this Menorandum however, we
will nerely note this issue and nove on

13



i n Angl o- Aneri can jurisprudence, on their face denonstrate why

t he proposed assignnment of clainms cannot be chanpertous. Put
sinply, the shareholders of Rite Ald are the antithesis of
"strangers” to the clains that sone of the fornmer senior officers
and directors breached their duties to the corporation those

shar ehol ders own. Moreover, assigning such clains to a class of
such persons can in no sense of the English | anguage be regarded
as "officious interneddling”. Indeed, if these investors do not
have a direct or historical interest in what happened to Rite
Ai d, who el se woul d?

In the context of a publicly-held corporation riding
the difficult financial seas Rite Ald has weat hered for the past
two years, the assignnent of § 4(f) nmakes em nent sense in a way
that takes away any chanpertous shadow on this aspect of the
settlement. Wile it is certainly true that the corporation
itself is the victimof the clainms sought to be assigned, the
prosecution of such clains costs noney and, perhaps nore
inportantly, distracts the current managenent of Rite Aid from
the nore i medi ate and i nportant task of assuring Rite Aid' s
survival and eventual return to prosperity for its sharehol ders.
In the context of this case, therefore, it would be a perverse
readi ng of chanperty that would forbid the assignnent negoti ated

here. 3

8Kenrich Corp. v. Mller, 377 F.2d 312 (3d Gr. 1967),
whi ch Grass and Bergonzi cite, is not to the contrary. Wile it
is true, as Gass and Bergonzi contend, that the panel in Kenrich
(continued...)
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(b) The I nsurance Conproni se

As noted earlier, Rite Aid' s directors' and officers’
l[iability insurance carriers have settled their $50 million in
total coverage with the al ready-nmade paynent into escrow of $43.5
mllion. This 87% conprom se on the face anount of the policy
represents a conplete settlenent of all clains under this
coverage, and represents the cash portion of both settlenents.

Both Grass and Bergonzi took no part in the
negotiations that led to this insurance conprom se, and because
they assert that they will no longer directly benefit fromthat
coverage, they object to this aspect of both settlenents. There
is little law in Pennsylvania or Delaware on this subject, and
both sides point to a decision of Judge Pellegrini of the

Commpnweal th Court, Anglo-Anerican Ins. Co. v. Mlin, 670 A 2d

194 (Pa. CmmM th. 1995), in support of their respective

positions.

13(...continued)
rejected as chanpertous a stockholder's efforts to prosecute
claims agai nst officers and directors that had been assigned to
him by the corporation, the case involved a purported assi gnnment
of derivative clains by a principal stockholder who two years
before the assignee's suit "had sold his stock and ceased to hold
any corporate office", 377 F.2d at 313. As there renmain nmany
current Rite Aild stockhol ders anong the class -- the Rite Aild
pension fund and Laborers Local 1298 Annuity Fund i medi ately
come to mind -- Kenrich is far renoved from being authoritative
tothis litigation. It therefore presents no inpedinent to the
legitimacy of  4(f).

“There is even less |aw addressing the difficult question
of the contours of our power to consider this matter. Putting

aside the standing issue nentioned in note 10, supra -- which in
any event would seemnot to be pertinent on this issue -- there

(continued...)
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Before turning to Anglo-Anerican, it is well to note

here that Grass's counsel at the April 6 fairness hearing
admtted that his client as well as Bergonzi and Noonan do
receive a direct benefit fromthe insurance settlenent. It is
undi sputed that, under both federal and state |Iaw and (nore to
the point) under the C ass Action Settlenment, these forner
officers will receive dollar-for-dollar credit of these
settlenents. That is to say, any judgnent plaintiffs nmay obtain
against themw Il be reduced by the greater of the anount of the
settlement or of the Settling Defendants' proportionate fault.
See 1 11 of the Proposed Oder in the Class Action Settlenent,
and 1 9 of the Proposed Oder in the Derivative Settlenent; see
also 15 U S.C. 8 78u-4(f)(7)(A and (B). In addition, plaintiffs
in both settlenents have agreed to reduce any judgnent agai nst
the Non-Settling Defendants by the anmount of any judgnent the

non-settlers may obtain against, inter alia, Rite Aid and its

insurers. See Class Action Settlenent | 28(e) and the Derivative
Settlenent § 14(e). Thus, Grass, Bergonzi and Noonan's

collective "l oss" stemm ng fromthe insurance portion of the

¥(. .. continued)
IS nevertheless the question of what, precisely, we are deciding
about those insureds' objections. It is clear, for exanple, that
the insurers are not directly parties to this litigation, and
that the objectors' clains of "bad faith" against these insurers
have not been asserted in this forum (even assum ng they
i ndependently could). W thus do not enbark upon what woul d be
tantanount to resolving an unfil ed declaratory judgnent action.
We believe, however, that to the extent we consider the Rule
23 and 23.1 fairness of the insurance aspect of the settlenents,
we have to that extent skated away from an inpermn ssible advisory
opi ni on.
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settlements reduces to the fact that there is no residual
coverage to which they may | ook after both settlenents are
approved.

These officers' objection on this point therefore
depends upon a putative |egal proposition that would hold that
insurers may never settle clainms against their policies unless
the settlenment involves all insureds under the policy. It is

cl ear, however, that neither Anglo-Anerican nor any other case

brought to our attention so holds. To the contrary, in his
review of the extant federal and state jurisprudence on this

poi nt, Judge Pell egrini held:

In |ight of those hol dings, *® and given the
dilemma faced by an insurer when faced with a
reasonabl e settlenent offer for |less than al
of the insureds, we conclude that the insurer
shoul d not be precluded from accepting that
of fer.

Angl o- Aneri can, 670 A . 2d at 199. In a footnote to this

proposition, Judge Pellegrini added the "caution that, in order
for the insurer to accept the settlenment offers, they nust be
reasonabl e” lest the insurer breach its duty of good faith. I d.

at 199 n.5.16

See, e.q., Pekin Insurance Co. v. Hone |nsurance Co., 479
N. E. 2d 1078 (Il1. App. 1985) and Matter of Vitek, Inc., 51 F. 3d
530 (5th Gir. 1995).

%G ass and Bergonzi also cite Johnson v. Beale, 664 A 2d
96, 99 n.3 (Pa. 1995) for the proposition that an insurer has an
obligation to exercise good faith in, inter alia, the settlenent
of aclaim Wile this is doubtless the case, this proposition
is not dispositive of the questions before us, and we find the
nore specific discussion in Anglo-Anerican nore apposite. G ass
(continued...)
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In the end, therefore, the question becones whet her
this settlenment involving fewer than all the insureds is
reasonabl e under all the circunstances. There is little doubt
that this paynment of 87% of the face anobunt of the policy is nore
t han reasonable and thus fair in view of obvious defenses the
i nsurers could have asserted based upon, for exanple, the events
that led to both Grass's and Bergonzi's resignations. See In re

Rite Ald Sec. Litig., ML-1360, 2001 W. 389341 at nn. 2 & 6

(E.D.Pa. Apr. 17, 2001); see also, e.qg., Bird v. Penn Central,

341 F. Supp. 291, 295-96 (E.D. Pa. 1972). As this emnently
reasonabl e settl enent redounds pro tanto to these forner
officers, their objections to it and to its negotiation are

w thout nerit.

(c) The Bar Order

(i) The Nature of the Proposed Bar O der

Al t hough the ternms of the proposed Bar Order are
unguesti onably detail ed and broad, G ass's counsel agreed at the
fairness hearing that they are not unusual in settlenents |ike

those here. No other objector took exception to Gass's

(... continued)
and Bergonzi also cite to Anglo-Anerican, 670 A.2d at 199 n. 6 in
support of their contention that insurers have a duty first to
seek a gl obal settlenment prior to settling on behalf of only sone
of the insureds. W first note that the |anguage of Anglo-
Anerican’s footnote 6, which is a discussion of a journal article
on the topic, falls short of anobunting to a specific requirenent
of such a neasure. Mbreover, we credit the representations of
Cl ass counsel and Rite Aid that a global settlenent was never an
option, fromthe plaintiffs’ perspective, at this stage in the
[itigation.
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concession on this point. This fact of everyday class action
settlenent |ife does not, however, necessarily resolve our task.
Though common, these terns are |largely unconstrued, and we have
found no definitive guidance fromour Court of Appeals.

The specific ternms of the proposed Bar Order arise from
various provisions in the Cass Action Settlenent. 1In this
regard, the Class Action Settlenment contains the follow ng terns,
whi ch we here descri be, for convenience, in sunmary fashion (with

the exception of § 28(e) which we quote verbatimow ng to its

conmpl exity):

1 28(a): Plaintiff C ass rel eases the
Rel eased Parties fromall Settled C ains.

1 28(b): The Settled Clains will be dismssed
with prejudice as to the Rel eased Parties
pursuant to Fed. R Cv. P. 54(b).

1 28(c): The Order and Final Judgnent shal
bar all clainms for contribution against the
Rel eased Parties (referred to as the “Reform
Act Bar Order”).

1 28(d): The Order and Final Judgnent shal

bar all clainms by the Non-Settling Defendants
arising under state, federal, or common | aw,
however styled, whether for indemification,
contribution, or otherw se that are based
upon, arising out of, or relating to the
Settled Cains (referred to as the “Conpl ete
Bar Order”).

1 28(e): To the extent (but only to the
extent) not covered by the Reform Act Bar
Order and/or the Conplete Bar O der,
plaintiffs further agree that they and the
Class will reduce or credit any judgnment or
settlement (up to the amount of such judgnent
or settlenent) they may obtai n agai nst any
Non- Settling Defendant by an anount equal to
t he amount of any final, non-appeal able

j udgnent whi ch any such Non-Settling
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sone narrowi ng of the parties

Def endant nay obtai n against any of the

Rel eased Parti es based upon, arising out of,
relating to, or in connection with the
Settled Cains or the subject matter thereof.
Rite Aid agrees that it will pay the costs of
def endi ng any such claimthat may be asserted
agai nst any Settling Defendant by a Non-
Settling Defendant and will not settle any
such claimw thout the prior witten consent
of Plaintiffs’ Co-Lead Counsel, which consent
shal |l not be unreasonably withheld. In the
event that a final judgnment is entered in
favor of Plaintiffs or the C ass agai nst any
Non- Settl i ng Defendant before the

adj udi cati on of any such Non-Settling

Def endant’ s cl ai m agai nst any Rel eased Party,
any funds coll ected on account of such

j udgnment shall not be distributed to the

G ass, but shall be set aside pending final
adj udi cati on of such claim

1 28(f): The Class will not settle any claim
with the Non-Settling Defendants w t hout
obtaining fromthat Non-Settling Defendant a
rel ease of any clains that Non-Settling

Def endant has agai nst any Rel eased Party that
was based upon, arising out of, relating to,
or in connection with the Settled C ains, so
long as the Settling Defendants execute a

mut ual release with the Non-Settling

Def endant at that tine.

It becane apparent at the April 6 fairness hearing that

| anguage was possible. W therefore afforded themuntil

differences as to the Bar

Order's

Apri

23

to attenpt to nake sonme progress in resolving their differences.

We have now received a new proposed Order and Final Judgment '

fromthe settling parties that

Y"For convenience, we will refer to the new proposed “Order

and Fi nal

Judgnent .

Judgnent” as the “Bar Order” for purposes of this
di scussion, though we are well aware of the technical reality
that the bar order proper is a subset of the Order and Fi nal

20
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extent reduced the zone of contention, which neverthel ess renains
wi de. After these revisions, the relevant portions of the
proposed Bar Order are as foll ows:

7. Menbers of the Cass and the
successors and assigns of any of them are
hereby permanently barred and enjoined from
instituting, commencing or prosecuting,
either directly or in any other capacity, any
and all clains, rights, demands, suits,
matters, issues or causes of action, whether
known or unknown, agai nst the Rel eased
Parties (as defined bel ow), whether under
state or federal law, including the federal
securities |aws, and whether directly,
indirectly, derivatively, representatively or
in any other capacity, in connection wth,
based upon, arising out of, or relating to
any claimthat has been or could be raised in
the Actions or the acts, facts or events
alleged in the Actions or in connection wth,
based upon, arising out of, or relating to
the Settlenment (but excluding any clains to
enforce the ternms of the Settlenent) (the
“Settled Clains”) against any and all of the
Settling Defendants and their respective
predecessors, successors, affiliates,
of ficers, attorneys, agents, insurers, and
assigns, and any professional partnerships
and affiliated partnerships of which any
i ndi vidual Settling Defendant is a partner
and each partner in such partnership, (but
excluding the Non-Settling Defendants) (the
“Rel eased Parties”). The Settled Clains are
hereby conprom sed, settled, released,

di scharged and di sm ssed as agai nst the

Rel eased Parties on the nerits and with
prejudice by virtue of the proceedi ngs herein
and this Order and Fi nal Judgnent.

8. The Settling Defendants and the
successors and assigns of any of them are
hereby permanently barred and enjoined from
instituting, commencing or prosecuting,
either directly or in any other capacity, any
and all clains relating to the institution or
prosecution of the Actions (the “Settled
Def endants’ C ains”) against any of the
Plaintiffs, Cass Menbers or their attorneys.
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The Settl ed Defendants’ C ains are hereby
conmprom sed, settled, released, discharged
and di sm ssed on the nerits and with
prejudice by virtue of the proceedi ngs herein
and this Order and Final Judgnent.

9. In accordance with Section 4(f)(7) (A
of the Private Securities Litigation Reform
Act of 1995, 15 U.S.C. § 78u-4(f)(7)(A), each
of the Released Parties is by virtue of the
Settl enent discharged fromall clains for
contribution that have been or nmay hereafter
be brought by or on behalf of any of the Non-
Settling Defendants or any of the Settling
Def endants based upon, relating to, or
arising out of the Settled d ains.
Accordingly, (a) the Non-Settling Defendants
and the Settling Defendants are hereby
permanent |y barred, enjoined and restrained
from conmenci ng, prosecuting, or asserting
any such claimfor contribution against any
Rel eased Party based upon, relating to, or
arising out of the Settled Cains, and (b)
the Rel eased Parties are hereby pernmanently
barred, enjoined and restrained from
comrenci ng, prosecuting, or asserting any
claimfor contribution against the Non-
Settling Defendants based upon, relating to,
or arising out of the Settled Cains. For
pur poses of this paragraph 9 and the
foll owi ng paragraph 10, “Non-Settling
Def endant s” shall include any person who
Plaintiffs may hereafter sue on any claim
based upon, relating to, or arising out of
the Settled O ains.

10. In accordance with otherw se
applicable federal and state | aw (i ncl udi ng,
Wi thout limtation, 10 Del. C. 8§ 6304(b) and
42 Pa. Cons. Stat. Ann. 8§ 8327), and in
[ight of the Settlenent and the provisions of
par agraph 28(e) of the Class Stipulation, the
Non- Settling Defendants and the Settling
Def endants are al so hereby permanently
barred, enjoined and restrained from
comrenci ng, prosecuting, or asserting any
ot her claim however styled, whether for
i ndemmi fication, contribution or otherw se,
and whet her arising under state, federal or
common | aw, against the Rel eased Parties
based upon, arising out of or relating to the
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Settled d ains.

11. In accordance with Section
4(a)(7)(B) of the ReformAct, 15 U.S.C. §
78u-4(f)(7)(B), otherw se applicable federal
and state | aw, and paragraph 28(e) of the
Class Stipulation, any final verdict or
j udgnent that may be obtained by or on behalf
of the Plaintiffs or the Cass shall be
reduced by the greater of (a) an anount that
corresponds to the percentage of
responsibility of the Settling Defendants and
the Rel eased Parties for the clains asserted
by or on behalf of Plaintiffs and the d ass,
or (b) the value of the consideration paid by
or on behalf of the Settling Defendants to
Plaintiffs and the Cass in connection with
the Settlenent.

12. Notw thstanding the foregoing, this
Order does not bar, extinguish or otherw se
affect or apply to:

(a) any claimof Messrs Gass,
Bergonzi or Noonan against Rite Aid for the
advancenent of the reasonable costs of their
defense of these Actions arising by contract
or under Rite Aid s Bylaws or Articles of
| ncor porati on;

(b) any direct claimof KPMG
agai nst any of the Rel eased Parties for
rei mbursenent of the reasonable costs of its
defense of these actions in the event it is
judicially determned that KPMc is not |iable
to Plaintiffs;

(c) any claimof M. Noonan or M.
Bergonzi against Rite Ald under their
respective separation agreenents.
Not hing in this paragraph shall be deened to
create or acknow edge the existence or
validity of any claimof the Non-Settling
Def endants or limt any defense to any such
claim

13. Neither the releases effected by
this settlenent nor this bar order shal
operate to rel ease, bar, extinguish or
ot herwi se effect, and the term*“Settl ed
G ainms” shall not be deenmed to include, any
cl ai m agai nst the Rel eased Parties under the
Enpl oyee Retirenent |Inconme Security Act of
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1974, 29 U.S.C. Sec. 1001, et seq. (ERISA) to
recover | osses sustained by any enpl oyee
pensi on benefit plan sponsored by Rite Ad
and qualified under ERI SA (including the Rite
Aid 401(k) Enpl oyee Investnent Cpportunity
Plan, the Rite Aid Distribution Enpl oyees
Savings Plan and the Perry Distributors, Inc.
401(k) Plan (collectively, the “Plans”))
arising (a) uniquely under ERI SA, or (b) from
Rite Ald’s failure to file a formS-8 for the
Plans or to take corrective neasures
(including freezing stock purchases and
seeki ng recission of prior stock purchases)
when Rite Aid discovered no such filing had
been made. Nothing in this paragraph shal

be deened to create or acknow edge the

exi stence or validity of any claimon behalf
of the Plans or Iimt any defense to any such
claim

(1) The Objections to the
t he Proposed Bar Order

We received three objections to the Cass Action
Settlenent that took issue with the proposed Bar Order: one
def endants Grass and Bergonzi filed jointly, one from Ti nothy
Noonan, and one from KPMG LLP. W al so received a “Coment on,
Request for Carification of, and Conditional Objection to,
Settlenent” filed by Robert Kolar, in his capacity as a
participant in the Rite Aid Enpl oyee Investnent Qpportunity Pl an.

Grass and Bergonzi contend first that the | anguage of
t he PSLRA denonstrates that the only perm ssible bar order
provision is that specifically delineated in the Act; that is,
the “Reform Act Bar Order”, discussed at T 28(c) of the C ass
Action Settlenent and enbodi ed in paragraph 9 of the proposed Bar
Order, that bars certain contribution clains. Conversely, G ass

and Bergonzi maintain, the PSLRA does not sanction, and in fact
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by om ssion prohibits, the entry of the “Conplete Bar Order”

di scussed at § 28(d) of the Settlenent and enbodi ed i n paragraph
10 of the proposed Bar Order'®. Along the sane |lines, Grass and
Bergonzi conplain that the Conplete Bar Order woul d inpermssibly
serve to deprive themof legal rights® wthout due process, that
we do not in any event have jurisdiction over such clains, and
that the Conplete Bar Order inproperly bars actions agai nst non-

parties to the instant litigation.*

More specifically, Gass
and Bergonzi conplain that while state |law clains that sound in
contribution may properly be barred in situations such as this,
t he | anguage of the proposed Bar Order would cover many actions,
including certain indemity actions as well as clains for
defamation and cl ai ns made under enpl oynent agreenents, that do
not sound in contribution and therefore may not now be barred.
Noonan first argues that the Reform Act Bar O der

enbodi ed in the proposed Bar Order is insufficient, as it fails

to incorporate the provisions of 15 U.S.C. 8 78u-4(f)(7)(B),

which require that followng a settlenent with one defendant, any

We will have occasion later to use the terns “Reform Act
Bar Order” and “Conplete Bar Order”, these refer, as noted in the
text, to § 9 and § 10 respectively of the proposed Order and
Fi nal Judgnent.

“That is, those relating to the barred cl ai ns.

*This application to non-parties arises because the
proposed Bar Order’s definition of “Rel eased Parties” includes
not only the Settling Defendants thensel ves, but also their
“predecessors, successors, affiliates, officers, attorneys,
agents, insurers, and assigns, and any professional partnerships
and affiliated partnerships of which any individual Settling
Def endant is a partner and each partner in such partnership.”
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ultimate verdict or judgnent against the other defendants is
reduced either pro rata or pro tanto, whichever is greater, based
upon the liability or amount paid by the settling defendant.
Noonan al so contends that the Conplete Bar Order inproperly
strips himof the contribution rights he woul d have under

22 Noonan further maintains

Pennsyl vani a and Del aware state | aw.
that the Conplete Bar Order serves wongly to strip himof his
right to indemmification provided by both Del aware corporation
law and Rite Aid’s bylaws, as well as those indemification
rights separately provided, in exchange for consideration given
in Noonan's severance agreenent. Also in relation to these

i ndemmi fication rights, Noonan contends that indemnification
actions based on state | aw are i ndependent of the clains in an
underlying securities action and are therefore not pre-enpted by

federal securities |aw.

KPMG argues first that the Conplete Bar Order would

“'We note that this concern appears to be somewhat
m splaced. While we agree that, as Noonan points out, § 28(e) of
the Settl enment does not clearly discuss the provisions of 8§ 78u-
4(f)(7)(B), paragraph 11 of the proposed Bar Order plainly
i ncorporates the requirenent. We will therefore not discuss this
obj ection further.

W again find this concern to be misplaced. Noonan s
claimthat the Conplete Bar Order wongly strips himof his state
| aw contribution clains is based on the assertion that the
proposed Order does not provide for a proportional reduction of
the Non-Settling Defendants’ liability to account for the
Settling Defendants’ liability, Objections of Tinothy J. Noonan
at 9-10. As we noted in the margin above, while the Cass Action
Settlenent itself does not discuss such a reduction, such a
provision is present in the proposed Bar Order and woul d t hus be
put in effect in the event of our approving the Cass Action
Settl ement.
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i nperm ssibly preclude non-contribution state | aw clains by KPMG
agai nst various of the Released Parties that are independent of
the clainms in this action. KPMG al so contends that the
Settl enent Agreenment is defective in that it is not reciprocal,
as required both by 15 U . S.C. 8§ 78u-4(f)(7)(A(ii) and by the
Pennsyl vani a and Del aware codifications of the Uniform
Contribution Anong Tort-Feasors Act. KPMs notes that these
statutory provisions mandate that just as contribution clains
agai nst settling defendants are barred, so are such clainms by
settling defendants; on this |ogic, KPMG nmaintains, to the extent
that the Conplete Bar Order is approved, it nust be nutual and
nmust bar all actions under federal or state law related to the
settled clains by the Settling Defendants agai nst KPMG

Robert Kolar is the plaintiff in a related action

before us, Kolar v. Rite Aid Corp. et al., 01-cv-1229% in which

Kol ar brings clainms under ERI SA associated with all eged

m smanagenent of Rite Aid s enployee 501(k) plan, clains based in
part on the allegation that the plan fiduciaries wongly el ected
to invest the plan’s assets in Rite Aid stock. Kol ar
conditionally objected to the Settlenment Agreenent as inadequate
to the extent that it extinguishes any of Kolar’s ERI SA cl ai ns
against Rite A d.

(iii) Assessnent of the Cbjections
to the Proposed Bar Order

#The Conplaint in that action was filed essentially at the
same tinme as Kolar filed the conditional objection here.
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As we did in note 12, supra, regarding the insurance
aspect of the settlenents, we nust first ask to what extent we
may answer the Bar Order objections w thout offending well-

settled principles against rendering advisory opinions that have

their roots in Art. I1l, 8 2 of the Constitution. |ndeed, given
the gravity of this prior question -- which no party raised in
any of the volum nous filings with us -- we on May 8 ordered

briefing on this matter, which we have now recei ved and
consi der ed.

The proscription agai nst federal courts giving advisory
opinions is, of course, as old as our Constitution. State of

N.J. v. Heldor Industries, 989 F.2d 702, 706 (3d Gr.

1993) (reviewing history fromthe Framng). As the Suprene Court

put it fifty-six years ago in Al abama State Federation of Labor

v. MAdory, 325 U. S. 450, 461 (1945)(citations omtted),

This Court is without power to give advisory

opinions. It has long been its considered

practice not to decide abstract, hypotheti cal

or contingent questions.

As our Court of Appeals nentioned just |ast nonth,
"that already firmy established concept has not been eroded by

time." Rhone-Poul enc Surfactants and Specialties, L.P. v. Comm

of Internal Revenue, F.3d __, No. 00-3636, 2001 W. 460051 at

*6 (3d Cir. May 1, 2001). Rehearsing its advisory opinion
jurisprudence, the Court of Appeals summarized as foll ows:
[t]o satisfy Article Ill's case or
controversy requirenent, an action nust

present (1) a legal controversy that is rea
and not hypothetical, (2) a |legal controversy
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that affects an individual in a concrete
manner so as to provide the factual predicate
for reasoned adjudication, and (3) a | egal
controversy so as to sharpen the issues for
judicial resolution.

Rhone- Poul enc, 2001 W. 460051 at *6 (quoting Travelers Ins. Co.

v. Cbusek, 72 F.3d 1148, 1154 (3d Cir. 1995)).

I n applying these principles to the circunstances
before us, we first find that the prohibition on advisory
opi ni ons does not, as a threshold nmatter, prevent us conpletely
from addressing the parties’ disputes over the nature of the bar
order. Although a bar order, by its very nature, is necessarily
forward-1ooking and in that sense our consideration of the

proposed Bar Order |anguage is nmade in the shadow of future, but

as yet unspecified®, litigation, the parties’ contrary positions
Wi th respect to that | anguage do present an Article Ill case or
controversy for our examnation. In the schema of the three part

test endorsed by our Court of Appeals, as quoted above, we
observe that: (1) the question of the proper scope of the order’s

| anguage is indeed real, and not hypothetical; (2) since the

“pef endant Grass argues that many of his clains that night
arguably fall under the Bar Order, including certain clains
against the insurers and against Rite Aid, are in fact neither
future nor unspecified in that he has initiated arbitration of
t he i nsurance clai mand has asserted clains for indemification
or contribution in connection with a putative class action
pending in Del anare courts, Grass’s Resp. to Req. for Additional
Briefing at 3-4 & nn. 3-4. Notwithstanding the “reality” of such
clainms, however, we note that they are not before us in any
formal way. As these clains are not formally before us, and
i nstead our know edge of themis founded only on the parties’
descriptions of themin briefing, we can consider themonly to
t he sanme extent that we consider the other clains described in
the briefings that have not been formally asserted el sewhere.
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| anguage of the order, at least in the broadest sense, wll

affect the parties’ ability to litigate certain controversies in
the future, the controversy over the order’s |anguage affects the
parties in a sufficiently concrete manner to permt adjudication;
and (3) to the extent that the parties dispute the proper scope
of | anguage appropriate for the bar order, there is before us a

| egal controversy that sharpens the issues for adjudication.

Mor eover, and as the parties point out, it is not unconmon for
district courts situated as we are here to pass on the

perm ssi bl e extent of bar orders proposed in conjunction with a

partial settlenent, e.qg., Neuberger v. Shapiro, 110 F. Supp.2d
373 (E.D. Pa. 2000), Lucas v. Hackett Assocs., Inc., 18 F.

Supp. 2d 531 (E.D. Pa. 1998), see also Eichenholtz v. Brennan, 52

F.3d 478, 487 (3d CGr. 1995) (reviewng and affirm ng the
| anguage of a bar order the district court inposed).

We therefore arrive at the conmon-sense concl usion that
our concerns regardi ng advisory opinions do not fundanentally
forecl ose our enterprise here.® On the other hand, these
concerns do serve to delineate the manner by which we proceed and
the scope of our inquiry. As discussed above, in their
objections to the proposed Bar Order, the non-settling defendants

outline various clains that they argue will be inperm ssibly

®As Rite Aid points out, a |leading treatise confirms that
our consideration of the ternms of the Bar Order is proper, 13A
Charles Alan Wight et al. Federal Practice and Procedure §
3532.2 at Supp. 150 n.10 (1984 & Supp. 2001) (discussing Mtter
of Munford, Inc., 97 F.3d 449, 454 (11th G r. 1996))
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precluded by the provisions of the proposed Order. For exanpl e,
Grass and Bergonzi argue that such potentially wongly precluded

clainms would include those stemmng from inter alia, indemity

rights under common | aw, statute, and Rite Aid's Byl aws; causes
of action against the non-settling defendants and non-party
insurers; and defamation clains against Rite Aid and its present
and fornmer enployees. Simlarly, Noonan contends that his
indemi fication rights will be inproperly extinguished by the
proposed order, and KPMG argues that it hol ds i ndependent cl ai ns
against Rite Aid for, for exanple, msrepresentation. Such
argunments inplicitly and inevitably invite us to exam ne these
alleged clains and rights, ask us to hold that they would indeed
be barred under the rel evant |anguage of the proposed Bar Order,
and then go on to conclude that they are the sort of clains that
shoul d not be so barred.

But this type of analysis is exactly the sort that is
f or bi dden under the advisory opinion jurisprudence. In
particular, this sort of claim or right-specific analysis would
certainly fail the third prong of the three part “case or
controversy” test discussed above, in that the |egal issues are
not sufficiently defined to permt adjudication. That is, while
we may know the outlines of these asserted rights and clains from
t he non-settling defendants’ descriptions of themin their
briefing, this level of know edge is not sufficient for us even

to determ ne whether they would in fact be barred by the |anguage
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of the proposed bar order?, nuch | ess whether they are the sort
of clains that are legally permtted to go forward in the wake of
the partial settlenent of a securities action.

Thus, we nmay not consider individually each of the Non-
Settling Defendants’ purported clains and assess whet her each of
t hese particular asserted clainms is or should be affected by the
| anguage of the proposed Bar Order. Rather, in order to avoid
rendering an advisory opinion, we nust instead begin our analysis
at the other end of the problem and exam ne the |anguage of the
proposed Bar Order and inquire as to its provenance and
propriety, without regard to its effect on specific hypothesized
clains that the Non-Settling Defendants may sone day assert.
Naturally, this sort of analysis nust also involve, to an extent,
an exam nation of the effect of the proposed order on certain
types or classes of clains, but it does not require (nor, as
di scussed above, may we in any event engage in) an analysis of
the effect of this order on particular specified clains allegedly

held by the Non-Settling Defendants. ?

*Recal | that the Conplete Bar Order precludes actions that
are “based upon, arising out of or relating to the Settled
Clains.” Obviously, the question of whether any particular claim
is, for exanple, “related” to the Settled Cains is naturally one
that nust be made on a case-by-case basis with close attention to
the specifics of the individual claim

*’As di scussed above, after further negotiations follow ng
the April 6 hearing, the Settling Defendants agreed explicitly to
carve out certain clainms as not falling under the terns of the
Bar Order. These carved-out clains are set forth in paragraph 12
of the proposed Bar Order and include (1) G ass, Bergonzi, and
Noonan’s clains against Rite Aid for advancenent of costs of

(continued...)
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We begin by assessing the propriety of the proposed
Reform Act Bar Oder. 15 U S.C. 8§ 78u-4(f)(7)(A) provides:

A covered person who settles any private
action at any tine before final verdict or
j udgnent shall be discharged fromall clains
for contribution brought by other persons.
Upon entry of the settlenent by the court,
the court shall enter a bar order
constituting the final discharge of al
obligations to the plaintiff of the settling
covered person arising out of the action.
The order shall bar all future clains for
contribution arising out of the action —

(i) by any person agai nst the settling
covered person; and

(ii) by the settling covered person
agai nst any person, other than a person whose
liability has been extinguished by the
settlenment of the settling covered person.

Thus, by its plain I anguage, this statutory provision
supports, and indeed requires, our entry of an order barring
contribution clains both by and against “settling covered
persons.” As quoted above, paragraph 9 of the proposed Bar Order
explicitly achieves this end, as it bars contribution clains by
the Non-Settling Defendants or the Settling Defendants agai nst
the Rel eased Parties, and al so bars contribution clainms by the
Rel eased Parties against the Non-Settling Defendants. W

t herefore conclude that, with respect to the types of clains

2’(...continued)
defense arising by contract or fromRte Ald's Bylaws or Articles
of Incorporation; (2) any direct claimagainst the Rel eased
Parties by KPM5 for costs of defense if it is judicially
determned that KPMGis not liable to the Plaintiffs; and (3) any
cl ai m by Noonan or Bergonzi under their separation agreenments.
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barred®, the Reform Act Bar Order is proper under the PSLRA' s
requirenents.

We nove now to discuss the Conplete Bar Order, to which
the Non-Settling Defendants have vigorously objected. As a
threshol d i ssue, Grass and Bergonzi argue that the PSLRA itself
forecloses the entry of the Conplete Bar Order. They maintain
that before the PSLRA's enactnent, courts took varying positions
on the extent of the bar order perm ssible in securities action
settlements, and they contend that the original draft |egislation
i ncluded both a bar on contribution actions and a bar on
i ndemmi fication actions. However, the argunent continues, the
ultimate text of the PSLRA provides only for a contribution bar,
and not an indemity bar; in this regard, Gass and Bergonzi also
refer to remarks nmade on the floor of the House of
Representatives during the debate on the PSLRA by Congressman
Fields to the effect that an anmendnent that he was offering, and
whi ch the House ultinmately approved, would serve to prevent a
court fromentering a bar order precluding i ndemification
claims. Consequently, Gass and Bergonzi argue, we nust construe
the PSLRA' s | anguage to nean that we are prohibited fromentering
a bar order covering anything nore than the contribution clains,
whi ch may be barred pursuant to the explicit provisions in 8 78u-
4(f) (7)) (A).

We cannot accept this construction of the PSLRA. W

% W recognize that there remains a dispute regarding the
scope of the “Rel eased Parties”, which we shall discuss bel ow
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first observe that the PSLRA contains no provision that
explicitly limts our ability to enter a bar order that precludes
indemmi fication clains. Mreover, the PSLRA provision, discussed
above, that directs us to enter a bar order precluding
contribution clainms does not include any explicit |anguage
stating that the order therein described is the only bar order
that we may entertain. Further, G ass and Bergonzi have not
directed us to any decisional |aw holding that the PSLRA has had
the result of prohibiting the preclusion of indemification
clains. W also note that, as Grass and Bergonzi thensel ves
contend, the PSLRA was enacted agai nst a background of prior
deci si onal | aw under which orders barring indemification clains
had been entered; we find that this mlitates against a finding

that the PSLRA could inplicitly adopt a prohibition of the

practice. For these reasons, we reject G ass and Bergonzi’s

argunent that the text of the PSLRA prevents the entry of a bar

order that precludes indemification clains.?

®I'n making their statutory construction argunment, Grass and
Bergonzi cite to Transanerica Mrtgage Advisors, Inc. v. Lews,
444 U.S. 11, 19, 100 S. C. 242, 247 (1979) for the proposition
that a court should not read additional renedies into a statute
where the statute provides a specific renedy. W note that the
Suprenme Court went on in the next sentence to state, “Wen a
statute limts a thing to be done in a particular node, it
i ncludes the negative of any other node,” Transanerica, 444 U S
at 20, 100 S. C. at 247. These principles, however, do not
drive our result here, where the PSLRA does not identify a single
particul ar node of bar order, but instead nerely directs the
court to bar certain contribution clains. W do not read § 78u-4
as attenpting exhaustively to detail each and every action that a
district court is permtted to performin conjunction with a
securities action settlenent and thereby to forbid all other

(continued...)
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This brings us to the contention, raised in varying
ways by all the Non-Settling Defendants, that the Conpl ete Bar
Order is sinply too broad in that it enconpasses otherw se valid
clains, particularly those for indemification, that the Non-
Settling Defendants woul d hol d agai nst sone of the Rel eased
Parties.® As explicated above, we are constrained to consider
this problem by | ooking to the |anguage of the proposed Bar O der
and its effect on classes of clains, rather than by considering
its effect on specific clains presented by the Non-Settling
Def endant s. 3!

We first observe that other courts in this Crcuit,

i ncluding a panel of our Court of Appeals, have found

unobj ecti onabl e bar order |anguage very simlar to that in the

2(, .. continued)
actions.
Simlarly, Gass and Bergonzi cite Cent. Bank of Denver

v. First Interstate Bank of Denver, 511 U S. 164, 177, 114 S. C.
1439, 1448 (1994) for the proposition that courts shoul d not
extend a statute given the specific limted statutory |anguage
chosen by Congress. Again we find that this precept of
construction does not conpel a different result than we have
reached above, since our holding does not serve to “extend” the
PSLRA in the first instance. Rather, while we do read the PSLRA

as positively requiring one formof release -- nanely, the bar on
contribution actions -- we do not see this as constituting

| anguage that “limts” the nature of the bar order to only that
form

%As we have noted above, the scope of the “Rel eased
Parties” as defined in the Settlenment Agreenent is disputed, and
we di scuss that question bel ow.

%'As this description suggests, in this analysis we nust
navi gate between the Scylla of rendering advisory opinions
relating to the Non-Settling Defendants’ clains and the Charybdis
of failing adequately to assess the future effect of the proposed
Bar Order on the Non-Settling Defendants’ |egal rights.
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proposed Conplete Bar Order here. |In Eichenholtz v. Brennan, a

panel of the Third Grcuit considered a partial settlenent of a
securities class action stenmng fromalleged material om ssions
and m sstatements associated wth the issuance of securities.

The non-settling defendants in Eichenholtz objected to the

settlenent, arguing that the bar order rendered that settl enent
unfair and prejudicial to them 52 F.3d at 483. Anobng ot her

concerns, the Eichenholtz non-settling defendants argued that the

bar order wongly precluded their indemification rights based on
federal securities |aw, federal common |aw, and certain
underwiting agreenents, 52 F.3d at 483. The bar order the panel
consi dered included a provision that

Each of the Non-Settling Defendants, each of
the Settling Defendants, and any ot her Person
who nmay assert a claimagainst the Settling
Def endant s based upon, relating to, or
arising out of the Settled Cains, the Action
or the settlenent of this Action, are
permanent |y barred, enjoined and restrained
permanent |y from comrenci ng, prosecuting, or
asserting any such claimor clains for
contribution or indemity or otherw se
denom nat ed, against the Settling Defendants

Ei chenholtz, 52 F.3d at 482 n. 8.

The panel affirnmed the district court’s entry of this
order. Wth regard to the non-settling defendants’
indemmi fication clainms, the panel found that there was no express
or inplied right of indemnification under federal securities

| aws, Eichenholtz, 52 F.3d at 483, and that state-|aw

indemi fication clainms “run counter to the policies underlying
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the federal securities acts”, Id., 52 F.3d at 484.*

Simlarly, in Neuberger v. Shapiro, 110 F. Supp.2d 373

(E. D.Pa. 2000), a court in this D strict entered, over the

obj ections of non-settling defendants, a broad bar order
resenbling that at issue here. Neuberger involved all eged
breaches of securities |law associated with fal se and m sl eadi ng
prospectuses and registration statenents for certain debt
securities, Neuberger, 110 F. Supp.2d at 376. Judge Ludw g
considered a partial settlenent which included the foll ow ng bar
provi si on:

Al parties to the Litigation are permanently
and forever barred and enjoined fromfiling,
commenci ng, instituting, prosecuting, or

mai ntaining, either directly, indirectly,
representatively, or in any other capacity,
any claim counterclaim cross-claim third-
party claimor other action arising out of
the Settled O ains and/or the transactions
and occurrences referred to in the
Plaintiffs’ Conplaints (including, wthout
[imtation, any claimor action seeking

i ndemmi fication and/or contribution, however

%Ei chenhol tz was deci ded before the PSLRA was enacted, but
this does not in any way dimnish the applicability of its
hol di ngs to our case, since, as we have found above, the
provi sions of the PSLRA do not affect our consideration of the
Conpl ete Bar Order's effect on indemification clains.

The Non-Settling Defendants argue that Eichenholtz's
adoption of the broad bar order | anguage shoul d not pronpt us to
approve the Conplete Bar Order here because Eichenholtz first
determ ned that the non-settlers in fact had no valid clains to
begin with. Wile this assessnent of the logic of Eichenholtz is
true as far as it goes, we observe that the Eichenholtz bar
order's | anguage applied nmuch nore broadly than sinply to the
particular clainms the panel examned. G ven the indisputable
breadth of the order, we nmust conclude that the Eichenholtz
panel's support fo the |anguage of the order was not solely based
on the inadequacy of the indemification clains nooted by the
parties.
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denom nat ed) against [the settling defendant]
or any of the Rel eased Parties .

Neuberger, 110 F. Supp.2d at 381. Judge Ludwi g rejected the non-
settling defendants’ contentions that this provision
i nmperm ssibly barred their future indemification clains, noting

both Ei chenholtz’s holding that there are no i ndemification

rights under federal securities law, and that the plaintiffs had
agreed to indemify the rel eased parties for any judgnent that
the non-settling defendants obtai ned agai nst the rel eased
parties, a provision that Judge Ludwi g found protected the non-
settling defendants, Neuberger, 110 F. Supp.2d at 382-83.
Li kewi se, Judge Ludwi g rejected the non-settling defendants’
conpl aint that the bar order wongly precluded certain state |aw
clainms, finding that these clains were in any event untenabl e,
Neuberger, 110 F. Supp.2d at 384.

W find that the | anguage of the proposed Conpl ete Bar
Order here, simlar as it is to the bar orders approved in

Ei chenholtz and Neuberger, is proper, and we will overrule the

Non- Settling Defendants’ objections to it.

To review, the proposed Conplete Bar Order provides
that “[i]n accordance with otherw se applicable federal and state
law’, “the Non-Settling Defendants and the Settling Defendants
are al so hereby pernmanently barred” from bringing clains “against
t he Rel eased Parties based upon, arising out of or relating to
the Settled Clains.” This |anguage is materially identical to

t he provisions approved in Eichenholtz and Neuberger. Moreover,
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we observe that paragraph 28(e) of the Cass Action Settl enent
provides that the Plaintiffs wll

reduce or credit any judgnment or settlenent
(up to the amount of such judgnment or
settlenent) they may obtain agai nst any Non-
Settling Defendant by an anmount equal to the
anount of any final, non-appeal abl e judgnment
whi ch any such Non-Settling Defendant nay
obtai n agai nst any of the Rel eased Parties
based upon, arising out of, relating to, or
in connection with the Settled Cains or the
subj ect matter thereof.

This provision is materially the sane as the indemification
provi sion di scussed in Neuberger, and it simlarly serves here to
protect the Non-Settling Defendants. We consequently join the

Ei chenholtz panel and Judge Ludwi g in Neuberger and find the

| anguage of the Conplete Bar Order acceptable as such. *

¥ n support of their objections, the Non-Settling
Def endants cite to a decision by another Court in this District,
Lucas v. Hackett Assocs., Inc., 18 F. Supp.2d 531 (E. D. Pa.
1998), in which the Court sustained objections to a proposed bar
order simlar to the Conplete Bar Order here, 18 F. Supp.2d at
533. Lucas held that “to the extent that [the non-settling
defendant] intends to seek indemification prem sed on violations
of federal securities |aws — whether those violations are cl ot hed
as state law tort clains or federal |aw securities clains — [the
non-settling defendant] nmay not seek indemity because such
clains are preenpted,” Lucas, 18 F. Supp.2d at 535. However, the
non-settling defendant in Lucas was the subject of state | aw
clainms brought by the plaintiffs, and thus the question arose
whet her the non-settling defendant’s clains for indemification
for any liability resulting fromthose state | aw all egati ons was
properly barred. The court held that while those state |aw
claims “"ar[o]se out of' the securities transactions underlying
plaintiff’s federal suit”, the rel evant question was whet her
these state law clains were de facto securities law clains (in
whi ch case indemnification could be barred) or instead
i ndependent causes of action (in which case indemification could
not be barred), Lucas, 18 F. Supp.2d at 536. Lucas declined to
deci de whether the state law clains were in fact de facto
securities law clains, finding that this was a question for the
(continued...)
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However, while we approve of the | anguage of the
Conpl ete Bar Order, there are several aspects of it that we do
find objectionable. First, as noted above, the provisions of
28(e) of the settlenent, which provide that the plaintiffs wll
reduce the settlenent anmount by the anount of any judgnent the
Non- Settling Defendants obtain against the Rel eased Parties, are
not included in the Order itself. This is unsatisfactory because
this provision serves to benefit the Non-Settling Defendants and
is therefore properly provided as part of the Bar Order, and not
sinply as part of an agreenment between other entities (the
plaintiffs and the Settling Defendants) as to which the Non-
Settling Defendants are third parties.

Also, we find the Conplete Bar Order deficient in that

it is not reciprocal. Taking the PSLRA's contribution bar as a

$(...continued)
state courts, and held that “[a]ny bar order issued by the Court
With respect to indemity clains will be limted to indemity
clainms which are 'de facto' federal securities clains,” Lucas, 18
F. Supp.2d at 537.

W agree with the reasoning of Lucas to the extent that the
i ssue of whether certain particular clainms are covered by any bar
order we issue is properly for another court to decide. However,
we do not think that this concern prevents our entering an order
whose text is so simlar to that previously approved by our Court
of Appeals. Instead, as we wll discuss below, we find that the
| anguage of the proposed bar order, which only precludes actions
“based upon, arising out of or relating to” the Settled d ai ns,
is subject to interpretation by whatever future court hears the
Non- Settling Defendants’ clains. Thus, where Lucas was concerned
that it could not enter the bar order because it coul d not
determ ne which indemification clains mght be related to causes
of action “independent” of the federal securities clains, we find
that the | anguage of the proposed order does in fact |eave this
question for future courts to decide on the basis of applicable
state or federal |aw.
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nodel, we find it proper that to the extent the Non-Settling
Def endants are barred frombringing related actions against the
Rel eased Parties, part of the consideration for this bar nust,
for reasons of fairness, be a simlar bar to clainms against the
Non- Settling Defendants by the Rel eased Parties. O course, the
extent of such reciprocity is limted by the assignnent of Rite
Aid's clains to the Cass. This |limt may well swallow up sone
of the benefit of reciprocity, but if it does then our sense of
fairness is not offended. ®

Havi ng conpl eted our assessnent of the | anguage of the
Conpl ete Bar Order, we nove on to consider its effect on the Non-
Settling Defendants’ clainms. As we have reiterated, a
significant el enment of the Non-Settling Defendants’ argunents
agai nst the Conplete Bar Order is that the Conplete Bar O der
will wongly preclude certain of their potential causes of
action. For the reasons stated earlier, we decline to engage in
any involved analysis of these clains to determne their
potential validity, since to do so would anobunt to rendering an
advi sory opi nion about these clains. However, as we also
ment i oned above, our concern over issuing advisory opinions does
not stand in the way of considering whether certain classes of
clainms are properly excluded fromthe Conplete Bar Order. As

detailed in paragraph 12 of the proposed Bar Order, the

%Even wWith this carved out, the reciprocity we contenpl ate
remai ns substantial. For exanple, just as KPMG s cl ai ns agai nst
Alex Grass as a Rel eased Party are barred, reciprocity would bar
Al ex Grass's clains agai nst KPMG
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Plaintiffs and Settling Defendants have agreed to exclude certain
actions fromthe effect of the Conplete Bar Order *. The
guestion before us is essentially whether any other of the Non-
Settling Defendants’ proposed clains nust be added to this |ist
as being, on their face, clearly beyond the proper scope of the
Bar Order.

Upon a review of the Non-Settling Defendants’ various
put ati ve causes of action discussed in their briefing, we find
that Grass and Bergonzi’s possi ble defamation clains against Rite
Aid and ot hers based upon “the lies being dissemnated by Rite
Aid and its present or fornmer enployees, officers or directors,
and attorneys”, bjections of Gass & Bergonzi at 19, clearly are
in aclass of clains falling outside of the scope of the proposed
Bar Order, and these clains should be excepted fromit. Wile
Rite Aild contends that such defamation clains are “plainly
intertwwned with the clains that are the subject of the proposed
settlenment or wwth the settlenent itself,” WIlliamA. Sl aughter,
Esq. Itr of April 23, 2001 at 3, we cannot see howthis is so.
The question of whether any of Released Parties defaned the Non-
Settling Defendants is conpletely distinct fromand is not

related to or arising fromthe clains, or indeed the events, that

®I'n particular, these exenpted claims include: (1) G ass,
Bergonzi, or Noonan's clains for advancenents of the costs of
defense, (2) a direct claimby KPMG for rei nbursenent of costs of
defense if it is judicially determ ned that KPM5 is not |iable,
and (3) Noonan or Bergonzi’s clainms under their separation
agreenents.
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are the subject of this litigation, even if the alleged lies and
the Settled Clains may be considered in sonme way to be associ at ed
with the same set of events or characterizations thereof. W
therefore find that the putative defamation cl ains should be
excluded from any bar order

Simlarly, Gass's clains relating to his separation
fromRte Ald should be excluded fromthe Bar Oder. Wile it is
undi sputed that Grass had no witten separation agreenent, he
contends that he had an oral agreenent, Janes J. Rodgers, Esq.
[tr of April 26, 2001 at 2, and that he may have a cause of
action based upon this. Again, we cannot see how any claim
regarding Grass’s separation is “related” to the Settled C ains
wi thin the nmeaning of the Conplete Bar Order. Mbreover, we
cannot see any principled way to distinguish this putative cause
of action from actions by Bergonzi or Noonan on their witten
separation agreenents, which the Settling Defendants have agreed
to except.® W therefore find that Grass’s clainms based upon
his separation fromR te Ald are properly excepted fromthe Bar
O der.

On the other hand, we cannot hold that such an
exclusion is warranted for the Non-Settling Defendants’ other

clains. These include, inter alia, Gass, Bergonzi, and Noonan’s

possi bl e indemification clains and their clains against the

insurers, and KPM5 s possible clains against Rite Aid for fraud,

%Consequent |y, the interests of fairness also demand t hat
Grass's clainms on his separation not be excepted.
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m srepresentation, fraudul ent inducenent, and breach of contract.
G ven the nature of these clains, we cannot find that they, as a
class of clains, can be excluded fromthe purview of the Bar
Order, but instead that it is for future courts considering these
clains to assess the application of the Bar Order to them |In
this regard, we note that the | anguage of the Bar Order hardly
forecl oses any results of these future analyses, as the Conplete
Bar Order is by its terns nmade “[i]n accordance with ot herw se
applicable federal and state |aw’ and applies only to those
clains “based upon, arising out of or relating to the Settled
Clains,” restrictions which will permt any future court in which
the putative clains are asserted to determ ne whether the Bar
Order in fact precludes particular clains.

We nove now to consider the scope of the "Rel eased
Parties" identified in the proposed Order. Paragraph 7 of The
proposed Bar Order defines “Rel eased Parties” as “the Settling
Def endants and their respective predecessors, successors,
affiliates, officers, attorneys, agents, insurers, and assigns,
and any professional partnerships and affiliated partnerships of
whi ch any individual Settling Defendant is a partner and each
partner in such partnership (but excluding the Non-Settling
Def endants)”. The Non-Settling Defendants take issue with the
breadth of this definition, arguing in general that we may not
enter an order barring clains against non-parties and in specific
that we cannot bar their clains against Rite Aid s insurers and

attorneys.
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Wth respect to the insurers, and as di scussed at
| ength above, we find that the Non-Settling Defendants’
obj ections to the conpronmi se of the directors and officers
i nsurance policy are not well-founded. On the facts presented to
us in conjunction with this proposed settlenent, we have no
difficulty in concluding that the insurers are properly included
as Rel eased Parties, as they have not only contributed to the
settlement, but their contribution wll go to reduce, dollar for
dol l ar, any judgnment against the Non-Settling Defendants. As the
insurers were a “critical participant and contributor to the
overal|l settlenent,” they are properly included in the Bar O der

despite their non-party status, e.d., In re Consol. Pinnacle West

Sec. Litig., 51 F.3d 194, 197 (9th Cir. 1995). %

The inclusion of the attorneys as rel eased parties, on
the other hand, is another matter. The Settling Defendants and
the Plaintiffs have not identified any reason® why actions
agai nst the Settling Defendants’ counsel should be precluded as

part of a settlenent of clains against the Settling Defendants,

W\ observed above in footnote 12 that to decide the nerits
of Grass and Bergonzi's putative bad faith clains against the
insurers would be to render an inperm ssible advisory opinion.
Here, we find that given the insurers' participation in the
settlenent, they warrant inclusion in the protection given by the
Bar Order, an issue distinct fromthe nerits of any claim

®¥Rite Aid has indeed argued that the various putative
clains against its counsel posed by the Non-Settling Defendants,
i ncl udi ng mal practice, are properly enconpassed by the Bar
Order’ s | anguage. This argunent, however, fails to address the
threshol d i ssue, which is whether the attorneys should be
i ncl uded anong the Rel eased Parties in the first instance.
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where counsels’ actions are in no way directly associated with
the allegations the plaintiffs nade. W therefore find that the

i nclusi on of “attorneys”, ¥

at least as a general term in the
definition of “Rel eased Parties” for the purposes of the Bar
Order is not appropriate.

Finally, we turn to the “conditional objections” raised
by Robert Kol ar on behalf of the participants in Rite Ald’s
Enpl oyee I nvestnment Opportunity Plan. Rite Aid represented at
the hearing that the Plan had retained State Street G obal

Advisors to subnmt the Plan's clains in this action on its

partici pants’ behalf as well as to evaluate the proposed

¥particularly as this termmay enconpass a |arge nunber of
actors who played different parts in the events |leading up to or
constituting this action. For exanple, to the extent that this
termis nmeant to refer to counsel wth whomthe Settling
Def endants conferred at the tinme they engaged in the alleged
[iability-inducing acts, these | awers would seemto be nore
likely candidates for inclusion in the Settlenment than Rite Aid s
trial counsel who (by definition) are not associated with the
under | yi ng events.

®In a simlar vein, and notw thstanding that none of the
Non- Settling Defendants has specifically nade this objection, we
observe that the definition of “Settling Defendants” provided in

the Settl enment Agreenent appears curious. In that docunent, the
“Settling Defendants” are defined as “Defendant Rite A d
Corporation . . . and its current and former directors . . . (but

excluding forner officers and directors Martin L. Gass, Tinothy
J. Noonan and Frank M Bergonzi),” Settlenent Agreenent at 1.
However, an exam nation of the now pending Corrected Fourth
Consol i dated Anended Cl ass Action Conplaint reveals that the only
defendants in the Cass Action are Rite Aid Corporation, G ass,
Ber gonzi, Noonan, and KPMa  The other officers and directors are
not defendants in the Class Action, and therefore it is difficult
to see howreferring to themas “Settling Defendants” nakes
sense. Many of themare, to be sure, defendants in the
derivative litigation that is being fully resolved, but they are
not defendants in the C ass Action.
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settl enent on behalf of the Plan. Further, paragraph 13 of the
proposed Bar Order provides that the settlenent does not affect
or extinguish any ERISA clains fromparticipants in various
enpl oyee benefit plans. W therefore will overrule Kolar’s

condi tional objections to the settlenent.

B. The Derivative Settl enent

Li ke class actions, derivative suits may not be settled
Wi t hout notice and court approval. Fed. R Cv. P. 23.1. As our
Court of Appeal s has expl ai ned:

The principal factor to be considered in
determ ning the fairness of a settlenent
concl udi ng a sharehol ders’ derivative action
is the extent of the benefit to be derived
fromthe proposed settlenment by the
corporation, the real party in interest. The
adequacy of the recovery provided the
corporation by the settlenent nust be
considered in the light of the best possible
recovery, of the risks of establishing
liability and proving damages in the event
the case is not settled, and of the cost of
prol onging the litigation.

Shlensky v. Dorsey, 574 F.2d 131, 147 (3d GCr. 1978) (citations

omtted); see also Bell Atl. Corp. v. Bolger, 2 F.3d 1304, 1310-

14(3d Gr. 1993) (applying Grsh factors to derivative
settlenents). Mdreover, we may review the settlenment of a
derivative suit in the context of the settlenent of the

associ ated class action, Inre lkon Ofice Solutions, Inc., 194

F.R D. 166, 188-89 (E.D. Pa. 2000).
As noted earlier, the two settlements are

i nt erdependent on one another in that each requires approval of
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the other before it can be effective. Both share nuch comon

| anguage as to, for exanple, the formof Bar Orders. Mst to the
poi nt, the objections to the non-econom c aspects also greatly
overl ap. Thus, having canvassed the objections to the C ass
Action Settlenment, we shall confine our consideration to the

uni que aspects of the Derivative Settl enent.

As not a single objection has been made to this $5
mllion settlenent, we need not engage in extended anal ysis of
the nine Grsh factors. W note again, however, the silent, but
nevert hel ess i npressive, approval of the settlenent inferable
fromthe fact that no sharehol der, including sonme three hundred
institutional ones, has objected to the proposed Derivative

Settlenment. As our Court of Appeals observed in Stoetzner v.

United States Steel Corp., 897 F.2d 115, 118-19 (3d Cr. 1990)(a

case where "only" twenty-nine objections were asserted out of a
281- menber class) such an endorsenent "strongly favors
settlenment”.

It is also quite clear that the trial of this action
woul d constitute an extraordinarily conplex and difficult
undertaking. As noted earlier, the constantly shifting financial
and accounting issues in this case have been daunting. They have
resulted, at last report, in the restatenent of $1.6 billion in
Rite Aid' s earnings for three years. Proving that any defendant
was |liable to the corporation for such dramatic results woul d be
an arduous, and very costly, enterprise.

| ndeed, one of the nost positive aspects of the overal
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settlenent is that Rite Aid itself will be largely relieved of
the burden and distraction of pursuing the clains that could have
been asserted in the Derivative litigation, or directly by the
new managenent of Rite Aid itself. Gven Rite Aid s hard (though
apparently inproving) financial circunstances, nentioned above,
this is no small benefit for the corporation on whose behalf the
derivative litigation was filed in the first place.

It should al so be apparent by this point that this is
no snap settlenent, i.e., one proposed at too early a stage in
the proceedings for us adequately to assess its fairness. Rite
Aid's earnings have now been radically restated, and the
corporation now has new outside auditors, new managenent, as wel |
as new equity investors. Under these circunstances, there would
seemto be little point in continuing the derivative litigation,
particularly when the clains of the corporation wll be
vi gorously asserted agai nst those renai ni ng defendants who, it
woul d seem were in the best position to know what was in fact
going on in the relevant tine before the end of Cctober, 1999. *
This is, therefore, a propitious tine to conclude this aspect of
the litigation, and to do so in the manner contenplated by the
parties' global approach.

Under all the circunstances, therefore, this settlenent

“Obviously, we in no way nean to suggest that we have
prej udged any issue involving the nerits of the four remaining
def endants' conduct. Al four were, however, indisputably closer
to the day-to-day matters at issue than, say, the outside
directors were.
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is fair and in the best interests of Rite Ad.

As suggest ed above, the proposed Bar Order that
acconpani es the Derivative Settlenent is simlar in nmany respects
to the Class Action proposed Bar Order. Therefore, the concerns
outlined above with respect to provisions of the Cass Action Bar
Order apply with equal force to the cognate provisions of the

Deri vative Bar O der.

Attorneys' Fee Requests

A The O ass Action Settl enent

Though the Notice to the Class nentioned that counsel
woul d seek up to one-third of the common fund as their fees, they
have el ected to seek an award of 25% of the Fund (consisting of
25% of the cash and 25% of the securities). In addition, such
counsel seek rei nbursenent of their out-of-pocket litigation
expenses of $499, 988. 61.

It is, of course, firmy established that "a | awer who
recovers a common fund for the benefit of persons other than
hinmself or his client is entitled to a reasonable attorney's fee

fromthe fund as a whole." Boei ng Co. v. VanCGenert, 444 U.S.

472, 478, 100 S. . 745, 749 (1980). Though such applications
have been a feature of nodern class action litigation, the | ega
principle underlying such fees is actually of sone vintage. See

Trustees v. Greenough, 105 U. S. 536 (1881).

Seven years ago, we had occasion to outline the reason

why we believe a percentage of recovery approach is the best way
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to determne fees in conmon fund cases, |In Re U S. Bioscience

Securities Litigation, 155 F.R D. 116 (E.D. Pa. 1994). Since our

decision in Bioscience, however, the idea of using this approach
has becone commonpl ace in securities litigation. Inre

Prudential Ins. Co. of Aner. Sales Practice Litiqg. Agent Actions,

148 F.3d 283, 333 (3d G r. 1998)("the percentage-of-recovery
method is generally favored in cases involving a coomon fund, and
is designed to allow courts to award fees fromthe fund in "a
manner that rewards counsel for success and penalizes it for

failure' ")(quoting General Mtors, 55 F.3d at 821); Brytus v.

Spang & Co., 203 F.3d 238, 243 (3d Cr. 2000).

We will therefore apply the percentage of recovery
approach here.

Al t hough our Court of Appeals has stated that it wll
"give [a] great deal of deference to a district court's decision

to set fees", @nter v. Ri dgewod Energy Corp., 223 F.3d 190, 195

(3d Gr. 2000), that Court has identified seven factors that

42

district courts should ordinarily consider. In re Prudenti al

Ins. Co., 148 F.3d at 336-40, quoted in Gunter, 223 F.3d at 195
n.1. As that Court nentioned in Gunter, however, "[i]n cases

involving extrenely |arge settlenent awards — for exanple, those

“2"(1) the size of the fund created and the nunber of

persons benefitted; (2) the presence or absence of substanti al

obj ections by nenbers of the class to the settlenent terns and/or
fees requested by counsel; (3) the skill and efficiency of the
attorneys involved; (4) the conplexity and duration of the
litigation ; (5) the risk of nonpaynent; (6) the anount of tine
devoted to the case by plaintiffs' counsel; and (7) the awards in
simlar cases.” |In re Prudential Ins. Co., 148 F.3d at 336-40.
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over one billion dollars — district courts are counseled to give
these factors less weight." 1d. Since this case is well short
of "over one billion dollars", we have set forth the seven

Prudential Ins. Co. factors in the margin.

The application of the seven factors is not a
particularly taxing enterprise here. As it seens undisputed that
the $193 million fund will benefit perhaps as many as 300, 000
stockhol ders,® it is by any neasure a financially significant
settl ement.

G ven the size of the Cass and the anount of the
counsel fees contenplated in the Notice, it is indeed remarkable
that no C ass nenber has objected to the possibility of a one-
third recovery. In view of the fact that the fees sought are in
fact 24% | ower than what is contenplated in the Notice, this
factor surely weighs in favor of the reasonabl eness of 25%from
t he common Fund.

As to "the skill and efficiency of the attorneys
i nvol ved", we can only echo what we said about sone of the sane

| awyers in U_S. Bioscience, supra. The results here are

outstanding in a litigation that was far ahead of public agencies

like the Securities and Exchange Conmm ssion and the United States

“3Al t hough 300, 000 notices were sent to potential d ass
menbers, the nunber of persons who will benefit fromthis
settlenent could well be quite |arger than even this significant
nunber. W note, for exanple, that the C ass includes pension
funds which nmeans that the indirect beneficiaries of those funds
will also gain fromthis settlement. G ven the nunber of the
reci pients of notices, however, we need not speculate further as
to the exact magnitude of those benefitted.
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Department of Justice, which long after the institution of this
litigation awakened to the concerns that plaintiffs' counsel

first identified on March 16, 1999. At the sane tine, these
attorneys have, through the division of their |abors, represented
the Class nost efficiently, as witness their nodest nunbers at
in-court and in-chanbers appearances before this Court.

We have already adverted to the conplexity and duration
of the litigation, with its ever-shifting financial and
accounting sands. This conplexity was conpounded by a serious
ri sk of non-paynent, given Rte Aid's precarious financial
situation as well as the difficulty of collecting any judgnent
fromthe natural persons who are here settling. The great,

t hough efficient, investnent of plaintiffs' counsels' tinme has
t hus been nmade in the context of a highly uncertain real world
outconme given these fundanental risks.

The last Prudential Ins. Co. factor tips heaviest in

favor of the percentage plaintiffs' counsel seeks here. At Table
5 of Professor Coffee's affidavit, § 21 at 14, he conpiles 289
settlements ranging fromunder $1 mllion to $50 mllion. The
average attorney's fees percentage is shown as 31.71% and the
medi an turns out to be one-third. This Table al one denonstrates
t he reasonabl eness of the 25% sought here.

We are fortified in this conclusion by Professor
Coffee's survey of "nmega" class action settlenents over the |ast
decade, set forth in § 29 of his Declaration. Wile it is true

that two $1 billion settlements awarded fee percentages of 15%
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and 14% respectively, settlenments of $52 nillion and over ranged
in fee percentages from18%to as high as 37% The average
percent age of settlements between $100 million and $200 million
is 28.1% 1d.

The 25%is, therefore, emnently reasonable, and we
therefore approve it.*

As earlier noted, plaintiffs seek reinbursenent of
expenses of $499.988. 61, which they have detailed in their

subm ssions to us. These out-of-pocket expenses for tel ephone,

“Al t hough our Court of Appeals in Prudential Ins. Co. and
Gunter nentioned the suggestion "that district courts cross-check
t he percentage award at which they arrive against the 'l odestar’
award met hod", Qunter, 223 F.3d at 195 n.1, such an approach
woul d seem i nconsi stent here where the settlenent is readily
subject to valuation and, nost inportantly, conparison agai nst
ot her "nmega" settlenents detailed in Professor Coffee's
Decl aration. W also find persuasive two points in Y 39-40 of
Prof essor Coffee's Declaration, where he offers as a "general
gui deline" the idea that the "nore the percentage of the recovery
falls below the norm the nore the nultiplier may rise about the
average. One balances the other". Professor Coffee supports
that "general guideline" with an "inportant policy reason": "If
such a bal anci ng approach is not used the | odestar approach
begi ns to dom nate and supersede the percentage of the recovery
formula, particularly in those cases where the recovery exceeds
the national averages. Presumably, it is in these cases where
the plaintiffs' attorney nost deserves a fee above that which the
| odestar forrmula provides.” W therefore avoid the "cunbersone,
enervating, and often surrealistic" |odestar approach here --

Bi osci ence, 155 F.R D. at 188 n.8 (quoting Third Crcuit Task
Force Report, 108 F.R D. 237, 258 (1985)) -- which not
incidentally conserves scarce judicial tinme on a question that
has pronpted no controversy.

If this were a close case, the cross-check would certainly
make good sense. See also Coffee Decl. 1 40-42. Neverthel ess,
under the cross-check approach, at least in gross, the nore than
16, 000 hours plaintiffs' counsel have invested work out to a
| odestar multiple in the range of 4.5 to 8.5. See Pls'.
Counsel's Mem at 54 n.25. Wiile this is certainly a handsone
recovery, it is unquestionably reasonable in light of the
Prudential Ins. Co. factors canvassed in the text.
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tel ecopi er, conputer aided |egal research, overtine, and trave

are conpensable, Mssouri v. Jenkins, 491 U S. 274, 284 (1989).

they also are unobjected to and, in our judgnent, reasonable. W

therefore shall award full reinbursenment of these itens.

B. The Derivative Settl enent

Fromthe $5 million Derivative Settlenent, those
plaintiffs' counsel seek a total award, including reinbursenent
of out-of -pocket expenses, of $1 million, or 20% of the recovery.
As the Derivative Settlenent is entirely cash, the award sought
is requested to be all cash as well.

Appl ying the sane standard as we have just used in
apprai sing the request of C ass Action plaintiffs' counsel,
derivative counsel also pass reasonabl eness nuster. It is
i nportant here to note that derivative plaintiffs' counsel have
to date worked together with C ass Action counsel. They have
wor ked efficiently to help produce a result that benefits the
corporation and, through it, its sharehol ders.

Li ke O ass Action counsel, derivative counsel undertook
their labors entirely on a contingent fee basis, with no
assurance of recovery. Their efforts have resulted not only in
the $5 million, but perhaps nore inportantly in the assignnment of
the corporation's direct rights against the non-settlers to the
Class. W have earlier nentioned what a significant benefit this
confers.

In the Notice of the Derivative Settl enent,
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sharehol ders were told that derivative counsel would apply for an
award of 20% of the settlenment inclusive of all costs and
expenses. Notably, no sharehol der took issue with this

di sclosure. This, too, is a factor that weighs heavily in favor
of the award request ed.

As Table 5 of Professor Coffee's Declaration, supra,
denonstrates that one-third constitutes the nmedi an fee percentage
for settlements in the range of $2-$9.99 million, the 20% sought
here is manifestly reasonable. W therefore have no hesitation

approving it.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: RITE Al D CORPORATI ON

SECURI TI ES LI TI GATI ON 5 MDL Docket No. 1360
Thi s Docunent Relates to : MASTER FI LE NO

ALL ACTI ONS : 99- CV- 1349
: CLASS ACTI ON

LABORERS LOCAL 1298 ANNUI TY : ClVIL ACTI ON
FUND, derivatively and on behalf
of RITE Al D CORPORATI ON
V.
ALEX GRASS, et al. NO. 99-2493
ORDER

AND NOW this 8th day of June, 2001, upon consideration
of the C ass Action Settlenent and Derivative Settlenent the
Settling Parties have proffered for approval, the parties’
subm ssions in support thereof, the objections of defendants
Martin Grass, Frank Bergonzi, Tinothy Noonan and KPMG LLP, and
the conditional objection of Robert Kolar, and in accordance with
t he acconpanyi ng Menorandum it is hereby ORDERED t hat:

1. The C ass Action Settlement and the Derivative
Settl ement are DI SAPPROVED W THOUT PREJUDI CE, in accordance with
t he acconpanyi ng Menor andum

2. The objections of defendants G ass, Bergonzi,
Noonan and KPMG are SUSTAI NED I N PART and OVERRULED I N PART in
accordance with the acconpanyi ng Menorandum

3. The conditional objection of Robert Kolar is

OVERRULED,;



4, The Settling Parties are granted | eave to submt
Settlenent Stipulations revised conformably with the acconpanyi ng
Menorandum i f they do so by June 25, 2001;°*

5. Any objections to the revised Settl enent
Stipulations shall be filed no later than July 9, 2001, with
menor anda of | aw appended to objections? and

6. The Settling Parties shall respond to any
obj ections by July 16, 2001.

BY THE COURT:

Stewart Dal zell, J.

'Settling Parties shall at the sane tinme submit a menorandum
identifying the revisions nade and the nmanner in which they are
i ntended to satisfy our concerns.

(hj ectors need not reassert previously filed objections,
whi ch shall be deened preserved for all purposes. QObjectors
shoul d, therefore, confine any filing on July 9 to the revised
provisions the Settling Parties will proffer.
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