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MEMORANDUM

Padova, J. June , 2001
Plaintiff brought this action pursuant to 42 U S. C. 8§
405(g), seeking judicial review of the final decision of the
Comm ssioner of the Social Security Adm nistration
(“Conmm ssioner”) denying Plaintiff’s application for a period of
disability and/or insurance benefits under the Social Security
Act (the “Act”). The Court referred the parties’ cross-notions
for summary judgnent to Chief United States Magi strate Judge
Janes R Melinson, who issued a Report and Reconmmendati on t hat
the Court deny Plaintiff’s Mtion and grant Defendant’s Moti on.
Plaintiff filed tinely objections to the Report and
Reconmendati on. For the reasons stated below, the Court

overrules in part and sustains in part Plaintiff’s objections and

remands this matter to the Comm ssioner for reconsiderati on and



further findings.

| . Background

The Report and Recommendati on contains a recitation of the
factual history in this action, and with the exception of brief
introductory facts, the Court will not repeat it here. Plaintiff
formerly worked as a truck driver. (Tr. at 40.) He conpleted
eighth grade. (Tr. at 39.) He last worked in August 1995. (Tr.
at 40.) Plaintiff has had three surgeries on his back since
1990. (Tr. at 149, 168, 171-73, 223.) Plaintiff alleges that he
is disabled as defined by 20 CF. R 8 404.1505(a). (Conpl. f 11.)

1. Standard of Review

A district court judge makes a de novo determ nation of
those portions of a nmagistrate judge s report and recomendati on
to which objection is made. 28 U . S.C A 8 636(b)(1)(C (West
1993). The judge nay accept, reject or nodify, in whole or in
part, the magistrate’ s findings or recommendations. |d.

In review ng the Comm ssioner’s decision, the district court
must determ ne whether there is substantial evidence to support

the Comm ssioner’s decision. Plumer v. Apfel, 186 F.3d 422, 427

(3d Cr. 1999) (citing Adorno v. Shalala, 40 F.3d 43, 46 (3d Gr.

1994)). The district court is bound by the findings of the
adm nistrative law judge (“ALJ”) if they are supported by
substantial evidence in the record. Id. (citing 42 U S.C. §

405(g); Doak v. Heckler, 790 F.2d 26, 28 (3d Gir. 1986)).




“Substanti al evi dence has been defined as ‘nore than a nere
scintilla. It nmeans such rel evant evi dence as a reasonable m nd

m ght accept as adequate.” 1d. (citing Ventura v. Shalala, 55

F.3d 900, 901 (3d Cir. 1995) (quoting R chardson v. Perales, 402

U S 389, 401 (1971)). To establish disability under the Act, a
cl ai mant nust denonstrate that there is sone “nedically

determ nabl e basis for an inpairnment that prevents himfrom
engaging in any ‘substantial gainful activity for a statutory

twel ve-nonth period.” 1d. (citing Stunkard v. Secretary of Health

and Human Services, 841 F.2d 57, 59 (3d Cr. 1988); 42 U S.C. 8§

423(d)(1)). A claimant is considered unable to engage in any
substantial activity “only if his physical or nental inpairnent
or inpairnents are of such severity that he is not only unable to
do his previous work but cannot, considering his age, education,
and wor k experience, engage in any other kind of substanti al
gai nful work which exists in the national econony.” Id. (citing
42 U.S.C. 8§ 423(d)(2)(A).

I11. Discussion

Plaintiff objects to the Magistrate Judge’'s Report and
Recommendati on on six grounds. The Court will address each in
turn.

A Plaintiff’'s Age d assification

Plaintiff objects to the Magi strate Judge’s classification

of Plaintiff as a “younger person” pursuant to 20 CF.R 8§



404. 1563(b). A “younger person” is a person “under age 50.” 20
C.F.R 8 404.1563(c). Plaintiff acknow edges that he was forty-
eight years old at the tinme of the hearing before the ALJ, but
argues that because he was fifty-one years old on April 16, 2001,
he properly is classified as a “person closely approaching
advanced age.” A “person closely approachi ng advanced age” is a
person “age 50-54.” 20 C.F. R § 404.1563(d). That age category,
conbined with his status as a person of “limted education” and a
person who is unskilled, Plaintiff argues, entitles himto a
determ nation of disability. (Pl. Qoj. T 1.)

The relevant age category is that which “applies .
during the period for which we nust determne if you are
di sabled.” 20 CF. R 8 404.1563(b). Plaintiff’s Application for
Disability Insurance Benefits (“Application”), dated May 3, 1996,
stated that he becane unable to work because of his disabling
condi tion on August 1, 1995, and that he was “still disabled.”
(Tr. at 114.) The period for which Plaintiff seeks a disability
determ nati on began on August 1, 1995, and extends indefinitely.
Therefore, the relevant age category is determ ned by the period
of August 1, 1995, extending indefinitely forward.

Plaintiff asks the Court to apply the regul ati on governing
age categories to his present age of fifty-one years old. The
Court’s role, however, is to determ ne whether substantial

evi dence supported the AL)' s determ nations, not to apply the | aw



to the facts de novo. The ALJ found that Plaintiff, who was born
on April 16, 1950, was “considered to be a ‘younger individual

at all tinmes relevant to this decision.” (Tr. at 23.) The ALJ s
decision is dated Cctober 26, 1998. (Tr. at 19.) At that tine,
Plaintiff was forty-eight years old. Thus, substantial evidence
in the record supports the ALJ's finding. Plaintiff cites no
authority pursuant to which a district court may nake a de novo
finding of the applicable age category. Under the applicable
standard of review, the Court overrules Plaintiff’s objection and
adopts the Report and Recommendation with respect to Plaintiff’s
age classification.

B. Expiration of Plaintiff’'s |Insured Status

Plaintiff objects to the Magistrate Judge’s determ nation
that Plaintiff’s insured status expired Decenber 31, 1997, and
asserts that the failure to consider “the reality of his present
physi cal condition” denies himdue process of law. (Pl. Cbj. |
2.) The Report and Recommendation states without citation that
Plaintiff’s insured status expired on Decenber 31, 1997, and
further states that the Magistrate Judge |limted his review to
“det erm ni ng whet her substantial evidence supports the ALJ’s
finding that Brophy was not under a disability as of the date he
was | ast insured.” (Rep. & Rec. at 2 and n.4.) As a result, the
Magi strate Judge concl uded that the vocational report Plaintiff

subnmitted “is not relevant.” (Rep. & Rec. at 2 n.2.) The



Magi strate Judge additionally pointed out that Plaintiff’'s

medi cal expert Janmes J. Wiite D.O (“Dr. White”) perforned his
evaluation after the expiration date, and that his evaluation did
not indicate that it relates back to the tinme Plaintiff was
insured. (Tr. at 11.) The ALJ found that “[t]he claimant’s

earni ngs record establishes that he net the disability insured
status requirenents of the Act on his alleged disability onset
date, and continued to neet themthrough Decenber 31, 1997, his
date last insured.” (Tr. at 23, 31.)

Plaintiff cites no authority for his objection to the
expiration date. Because the ALJ' s determ nation was based upon
evi dence of record, and Plaintiff has nmade no denonstration that
the evidence or the determnation is erroneous, the Court
overrules Plaintiff’s objection and adopts the Report and
Recomendation as to the expiration of Plaintiff’s insured
st at us.

C. Finding that Plaintiff's Wrk on Autonpbil es Was

| nconsi stent Wth Disability

Plaintiff objects to the ALJ's finding and the Magistrate
Judge’s affirmation that Plaintiff’s “having worked on his
aut onobiles for four hours was inconsistent with disability.”
(Pl. Qbj. 1 3.) Plaintiff argues that this “sporadic activity
i nference was inproper” because it was unsupported in the record

by details about the alleged work on autonobiles, and because



Plaintiff submtted an affidavit stating that the work on his
cars was a one-tinme event that incapacitated himfor two days.

Plaintiff argues that Smth v. Califano, 637 F.2d 968 (3d Gr.

1981) instructs that an ALJ “errs in drawing an inference from

sporadic activities to a | ack of corroborating nedical

testinony.” This case |acks nedical testinony supporting an

i nference based upon sporadic activity, Plaintiff argues.
Plaintiff’s objection relates to the follow ng comentary by

the ALJ:

Interestingly, Dr. Przybylski alluded to the claimant’s
prof essed disconfort in the right shoul der and triceps
whi ch he said “continue to be brought on after working
four to six hours on his autonobiles.” The clai mant
has all eged that he can do no work beyond cooki ng,
doi ng the laundry, and shopping with help fromhis
stepson to carry the packages. It is difficult to
reconcile the claimant’s ability to performonly I|ight
house chores with working on autonobiles for four to
si x hours.

(Tr. at 29-30.) Plaintiff submtted an affidavit to the Appeal s
Counci| averring as foll ows:
At page 5 of Judge Brian’s decision, he notes that I
experienced pain after working on ny autonobile for
four to six hours. Judge Brian never asked ne about
that incident, but had he | would have advi sed hi mthat
since the onset of ny pain many years ago, | have only
wor ked on ny car for a four hour period one tine, and
that 1| was laid up with pain for two days thereafter
(Tr. at 12-13 (enphasis in original).)
The record in this matter contains an O fice Note of Gegory
J. Przybylski, MD. (“Dr. Przybylski”) dated August 20, 1998, in

which Dr. Przybyl ski notes that on that date he saw Plaintiff



“for recurrent episodes of right shoulder and triceps pain.” (Tr.
at 265.) Dr. Przybylski stated that Plaintiff “continues to take
two to three Percocet each evening and none during the day for
sone mld | eft shoul der and upper arm di sconfort and recurrent
epi sodes of right shoulder and triceps disconfort. They continue
to be brought on after working four to six hours on his
autonobiles.” (Tr. at 265.)

Dr. Przybylski’s Ofice Note of August 20, 1998, constitutes
evi dence that a reasonable m nd woul d find adequate to support
t he conclusion that Plaintiff worked on autonobiles for four to
six hours at a tine with sonme frequency. Plaintiff’'s Affidavit
contradicts this conclusion. Plaintiff submtted the Affidavit
to the Appeals Council after the ALJ issued his decision. (Tr. at
11.) An Appeals Council Order of March 17, 2000, nade the
Affidavit part of the record. (Tr. at 9.) \Where a clai mant
submts new and material evidence that relates to the period on
or before the date of the ALJ s decision, the Appeals Counci
“shall evaluate the entire record including the new and materi al
evidence” and “wll then review the case if it finds that the
[ ALJ’ s] action, findings, or conclusion is contrary to the wei ght
of the evidence currently of record.” 20 CF. R 8 404.970. The
Appeal s Council in this case, after considering Plaintiff’s
addi ti onal evidence, “concluded that neither the contentions [in

Plaintiff’s brief to the Appeals Council] nor the additional



evi dence provides a basis for changing the Adm nistrative Law
Judge’s decision.” (Tr. at 7.) Upon reviewng the record, this
Court concludes that Dr. Przybylski’s Ofice Note provides
substanti al evidence supporting the conclusion that Plaintiff was
wor king on his autonobiles for four to six hours at a tine with
sone frequency. Therefore, the Court overrules Plaintiff’s

obj ecti on and adopts the Report and Recommendati on with respect
to Plaintiff’s work on aut onobil es.

D. Sel ective Consideration of Dr. Thanki’'s Concl usi ons

Plaintiff objects to the Report and Recomrendati on on the
basis that the ALJ and the Magistrate Judge relied upon
“sel ective portions of nedical evidence” from Ashok S. Thanki,
MD. (“Dr. Thanki”). (PI. Qoj. T 4.) Specifically, Plaintiff
argues that “Dr. Thanki’s notation from 9/5/90-9/8/90 that
Plaintiff ‘had total relief of lower extremty pain was
consi dered, but his ultimate conclusion, five years later in
1995, that he is prone to have recurrent |unbar strain and
epi sodes of increased pain in the back and | egs, that his back
woul d never be conpletely normal, and that he was bound to have
chronic pain in the future . . . was not.” (lLd.)

The only nedical evidence that the ALJ expressly rejected
was t he nedi cal assessnent conpleted by Dr. Wiite. (Tr. at 29.)
The ALJ nade no express conmmentary on the evidence generated by

Dr. Thanki:; however, the ALJ s review of the nedical evidence



i ncl uded several references to Dr. Thanki’s notations or opinion.
The ALJ quoted Dr. Thanki’s opinion in 1995 “that ‘even though
M. Brophy has inproved, he cannot go back to doing heavy lifting
and prolonged sitting” required in his job as a truck driver.”
(Tr. at 24.) The ALJ also recited Dr. Thanki’s i npression,
recorded in correspondence dated January 17, 1997, after seeing
Plaintiff and reviewing test results, that Plaintiff had

herni ated cervical discs at C3-4, C5-6, and C6-7; multi-Ieve
cervical spondylosis, C3-4, C4-5, C5-6, and C6-7; left cervica
radi cul opat hy; and neural foram nal stenosis, left C6-7. (Tr. at
25.)

The ALJ' s determ nations are consistent to a certain extent
with, but do not reflect all of Dr. Thanki’s opinions. The ALJ
determ ned that Plaintiff was not capable of perform ng his past
relevant work. (Tr. at 30.) The hypothetical that the ALJ posed
to the vocational expert during the hearing included Iimtation
of cervical range of notion. (Tr. at 71-72.) However, the
hypot heti cal upon which the ALJ relied did not refer to the
synptons to which Plaintiff points in his objection, nanely, that
Plaintiff is prone to recurrent |unbar strain and epi sodes of
i ncreased pain in the back and | egs, and that he “is bound to
have sone synptons |like chronic pain in the future.” (Tr. at
185.) The ALJ did not expressly reject these opinions or explain

what conponents of the medical evidence he accepted or rejected

10



in crafting the hypothetical .

An ALJ “is not free to enploy her own expertise agai nst that

of a physician who presents conpetent nedical evidence.” Plummer

v. Apfel, 186 F.3d 422, 429 (3d Cr. 1999) (citing Ferguson v.

Schwei ker, 765 F.2d 31, 37 (3d GCir. 1985)). “The ALJ nust
consider all the evidence and give sone reason for discounting

the evidence she rejects. |d. (citing Stewart v. Secretary of

HEW, 714 F.2d 287, 290 (3d cir. 1983)). The ALJ nust “do nore
than sinply state ultimate factual conclusions. . . . the ALJ
must include subsidiary findings to support the ultimte
findings” and nust provide “‘not only an expression of the

evi dence s/ he considered which supports the result, but also sone
i ndi cation of the evidence which was rejected. 1In the absence of
such an indication, the reviewing court cannot tell if
significant probative evidence was not credited or sinply
ignored.’” Stewart, 714 F.2d at 290.

In this case, the hypothetical suggests that the ALJ fail ed
to credit Dr. Thanki’s opinion that Plaintiff has recurrent pain
in the back and | egs and |ikely would have chronic pain in the
future; however, the ALJ stated no reason for rejecting the
opinion. In the absence of subsidiary findings explaining any
rejection of Dr. Thanki’s opinion, the Court sustains Plaintiff’s
objection to this aspect of the Report and Reconmendati on, that

t he Magi strate Judge and ALJ considered only selective portions

11



of the medical evidence. The Court remands this matter to the
Commi ssi oner for reconsideration and further findings. See |d.

E. No Consideration Gven to Dr. D anond’s Fi ndi ngs

Plaintiff objects to the Report and Recomrendati on on the
basis that the ALJ gave “no consideration” to the findings of
Ni chol as Dianond, D.O (“Dr. Dianond”), the physician hired by
the state agency. (Pl. Qbj. 1 5.) The ALJ s Decision made no
express commentary upon Dr. Dianond s opinion, but the Decision
referred to Dr. Dianond’ s report of July 25, 1996. The review of
medi cal evi dence contained within the Decision specifically
referred to Dr. Dianond’ s diagnosis that Plaintiff had failed | ow
back syndrone, left l|unbar |unbosacral radiculitis, chronic
myof asci al pain syndrone with chronic left trapezius nyofascitis,
and chronic pain syndrone. (Tr. at 24.) The ALJ's Decision did
not recite Dr. Dianond’s findings as to restrictions upon
Plaintiff’s ability to do work and daily activities, nanely:

Patient is able to lift and carry occasionally |ess

than 10 | bs; standing and wal king | ess than two hours,

sitting less than six; pushing and pulling limted in

the lower extremties. The patient is unable to clinb,

bal ance, stoop, kneel, crouch or crawl. He is

unlimted in his ability to reach, handle, dexterity,

seei ng and speaking. Environnental restrictions,

pati ent should avoid heights, noving nmachi nes,

vi bration, tenperature changes, wetness and humdity.”
(Tr. at 211.) The hypothetical that the ALJ posed to the

vocational expert during the hearing did not incorporate nost of

these restrictions. The hypothetical posited a person who could

12



lift “not in excess of 20 pounds,” (Tr. at 71), in contrast to
the ten-pound Iimt found by Dr. Dianond. The hypothetical did
not nention the tinme limts found by Dr. Dianond. The
hypot hetical did not include restrictions on pushing or pulling
in the lower extremties or clinbing, balancing, stooping,
kneel i ng, crouching or crawing.

The hypot hetical suggests that the ALJ failed to credit Dr.
Di anond’ s opi nion regarding restrictions upon Plaintiff’s
activity; however, the ALJ stated no reason for rejecting the
opinion. In the absence of subsidiary findings explaining any
rejection of Dr. Dianond’'s findings, the Court sustains
Plaintiff’s objection and remands this matter to the Comm ssi oner
for reconsideration and further findings. See |d.

F. The Hypothetical

Plaintiff objects to the Report and Recomrendati on on the
basis that the ALJ's hypothetical was deficient in four respects:
(1) it did not include or refer to the [imtations inposed by Dr.
Dianond; (2) it did not include or refer to synptons of pain
noted by Dr. Thanki in his report of 1995; (3) it did not include
or refer to restrictions inposed by Dr. Wiite; and (4) it did not
include or refer to the findings of Dr. Przybyl ski in August
1998. (Pl. Obj. T 6.)

During the hearing of Plaintiff’s Application, the ALJ posed

two hypotheticals to the vocational expert. (Tr. at 70-72.) The

13



first hypothetical posited a person 47 years old, with an eighth
grade education, prior relevant work as a truck driver and a
physical profile as set forth in the nedical assessnent form
prepared by Dr. Wite.? Dr. Wite's Physical Capacities

Eval uation, dated Septenber 8, 1998, is presented in a formon
which Dr. White circled or checked answers from nultipl e-choice
responses to questions about physical capacity. Dr. Wiite's

eval uation indicated that Plaintiff can sit, stand and wal k a
total of one hour at a tinme. (Tr. at 267.) The eval uation
indicated that, within an eight-hour day, Plaintiff can sit a
total of two hours, and stand and wal k a total of one hour. (1d.)
The evaluation indicated that Plaintiff can occasionally lift one
to ten pounds and can never lift eleven to twenty pounds, or
twenty-one to fifty pounds, or fifty-one to one hundred pounds.
(Ld.) The evaluation indicated that Plaintiff can drive a car
for up to thirty mnutes, but not up to one hour, and not
routinely, and that Plaintiff cannot drive a truck. (l1d.) The
evaluation indicated that Plaintiff can occasionally bend, squat,
crawl, clinb, reach and carry. (ld.) Under the rubric of *Any

ot her restrictions which should be noted,” Dr. Wite wote, “Pt

is unable to work a 6 hr day due to chronic pain [sic].” (Ld.)

The ALJ referred to the nedical assessment of Dr. Wite as Exhibit 21F.
(Tr. at 71.) The Physical Capacities Evaluation prepared by Dr. Wite is
Exhibit 20F. (Tr. at 267.) Exhibit 21F is a letter to Dr. Wiite fromdifford
S. Strauss, D.O, F.A C C regarding an exercise stress test perforned on
Plaintiff. (Tr. at 268.)

14



In response to the first hypothetical, the vocational expert
opined that Plaintiff was not able to performhis prior relevant
work as a truck driver and that he was not able to perform any
ot her type of work. (Tr. at 71.)

The ALJ’ s second hypothetical posed the follow ng:

Assum ng the sane information as far as his age,
education, and as far as his prior relevant work
background is concerned, assune that he can lift not in
excess of 20 pounds, that he can sit with frequent
changes of position, stand -- and that he would be
prohi bited from extrene bending, tw sting, and turning,
and further assune that his left rotation is al so
somewhat dim nished. Let me -- well, the cervical
range of notion is limted by pain predomnantly in

ext ensi on and sonewhat in |ateral bending. .

Ext ensi on neaning his, his novenent of the head up
and down, and sonewhat in |lateral bending, neaning side
to side, and his left rotation is al so sonewhat
di m nished. Referring as | amto the informtion
provided by Dr. P. in Exhibit 13 and -- Exhibit 13
And in further elucidation on the rotation assune that
rotation to the right is without serious difficulty,
rotation to the left, typically he has egregi ous or
nore extreme rotation is limted. Assune that
extension and the ability to overhead, downward is not
limted, but novenent of his head up would be |limted.

(Tr. at 71-72.)

In response to the second hypothetical, the vocati onal
expert opined that Plaintiff would not be able to performhis
prior relevant work as a truck driver, but that “there would be
sone other work that would be consistent with that description

" (Tr. at 72.) The vocational expert testified that such
wor k woul d be sedentary and unskilled. (l1d.) As exanples, the

vocational expert testified that Plaintiff would be able to work

15



as a dispatcher, a nmaintenance schedul er or a bench assenbl er.
(Ld.)

The ALJ's Decision cited the vocational expert’s response to
the second hypothetical, (Tr. at 30) and nade no reference to the
first hypothetical; therefore, the ALJ inplicitly rejected the
validity of the first hypothetical. The ALJ stated that he
“rejects the nedical assessnent conpleted by Dr. Wite, who found
the claimant unable to performany work activity.” The ALJ
explained that “[t]he claimant net only one tine with Dr. Wite
before the doctor conpleted the nedical assessnent precluding all
work activity (Exhibit 21F).” (Tr. at 29.) As stated above,
Exhibit 21F is a letter fromdifford S. Strauss, D.O, F. A CC,
to Dr. White regarding the results of an exercise stress test on
Plaintiff. The letter makes no reference to the nunber of tines
Plaintiff saw Dr. Wiite. Exhibit 20F, the Physical Capacities
Eval uation of Dr. Wite, does not state how many tines Dr. Wite
saw Plaintiff. This Court has found no evidence in the record
that Plaintiff nmet only one tine with Dr. Wite.

The August 20, 1998, O fice Note of Dr. Przybylski states
that Plaintiff “recently changed his famly practice |ocation
al t hough resuned seeing Dr. Wiite whom he had seen years ago.”
(Tr. at 265.) After the ALJ issued his Decision, Plaintiff

subnmitted to the Appeals Council an Affidavit by Plaintiff and a

16



letter witten by Dr. Wite. (Tr. at 9, 11.) The Affidavit
stated, inter alia:

At page 8 of Judge Brian’s decision, he notes that I

met only one time with Dr. Wiite before the Doctor

conpl eted ny nedical assessnent. This is inaccurate as

| have been treating with Dr. Wite for neck and back

pain since 1989. Attached please find Dr. Wite’'s

letter of Decenber 16'", 1998 clarifying his treatnent

and his opinion regarding ny disability.
(Tr. at 274.) The letter dated Decenber 16, 1998, fromDr. Wite
to "M. Sol onmon" stated: "I have treated M. Brophy since 1989
for neck and back pain. | left ny practice that he was at in the
fall of 1990. He recently began treatnent with ne again in July
of 1998." (Tr. at 276.) This letter states Dr. White's opinion
that Plaintiff "is conpletely and permanently di sabled due to his
conditions.”" (lLd.) This letter does not clarify how many tines
Plaintiff saw Dr. White or the nature of their doctor-patient
relati onship. As the Magi strate Judge pointed out, Plaintiff's
statenent in his Affidavit that he had been "treating with Dr.
White for neck and back pain since 1989" is m sleading because it
ignores the gap in treatnent between 1990 and 1998. (Rep. & Rec.
at 11-12.)

The Magi strate Judge noted that the “one page check-off form
conpleted by Dr. Wiite” |acks “objective nedical evidence”
supporting the conclusion that Plaintiff is unable to work a si x-

hour day. (Rep. & Rec. at 10.) The Magi strate Judge further

noted that Dr. White's opinion contradicted the reports of Dr.

17



Thanki and Dr. Przybylski, w thout identifying contradictions.

For those reasons, the Magistrate Judge reasoned that Dr. Wiite's
opi nion was not entitled to the enhanced wei ght normally given to
the findings and opi nions of treating physicians pursuant to 20
CF.R 8 404.1527(d)(2), and concluded that the ALJ properly
rejected it. (Tr. at 11.) The Magistrate Judge additionally
noted that Dr. White' s eval uation post-dated the expiration of
Plaintiff’s insured status and did not indicate that it relates
back to the tinme Plaintiff was insured. (1d.)

The Magi strate Judge’s analysis is conpelling; however, even
if rejection of Dr. White’'s opinion is proper, Plaintiff has
pointed to other nedical evidence in the record that is neither
i ncorporated into the hypothetical nor expressly rejected by the
ALJ. In posing the hypothetical to the vocational expert, the
ALJ noted that he referred to information provided by Dr.
Przybyl ski on June 5, 1998, in Exhibit 13. However, the record
contained conflicting or additional nedical evidence fromDrs.

Di anond and Thanki that the ALJ inplicitly rejected wthout
explanation in the Decision. Additionally, reports by Dr.
Przybyl ski nmade after June 5, 1998, discussed devel opnent of new
synptons in Plaintiff’s right shoul der and arm and the

hypot hetical did not incorporate this information. (Tr. at 221-
22, 265-66.) “When a conflict in the evidence exists, the ALJ

may choose whomto credit but ‘cannot reject evidence for no

18



reason or for the wong reason.”” Plummer v. Apfel, 186 F.3d at

429 (citing Mason v. Shalala, 994 F.2d 1058, 1066 (3d Cr.
1993)). “The ALJ nust consider all the evidence and gi ve sone
reason for discounting the evidence she rejects.” 1d. (citing

Stewart v. Secretary of HE W, 714 F.2d 287, 290 (3d Gr.

1983)).

Two physicians, one hired by the state and one hired by the
Plaintiff, opined that Plaintiff was restricted in the nunber of
hours he could stand, walk and sit, yet the second hypothetical,
based on Dr. Przybyl ski’s opinion, posited a person who could
“sit with frequent changes of position.” Dr. D anond opined that
Plaintiff was limted to standing and wal ki ng | ess than two hours
and sitting less than six hours (Tr. at 211.) Dr. Wite opined
that Plaintiff can sit, stand and walk a total of one hour at a
time, and that within an ei ght-hour day, he can sit a total of
two hours, and stand and walk a total of one hour. (Tr. at 267.)
The hypothetical rejects the precise outer tine limts, and the
ALJ did not explain why he rejected the evidence. Additionally,
the hypothetical is inconsistent with Dr. Przybylski’s statenent
on August 20, 1998, that if Plaintiff “sits up any |ength of

time, the right synptons will occur,” referring to right shoul der
and triceps disconfort. (Tr. at 265.)
The hypothetical inplicitly resolved a conflict in the

nedi cal evidence as to how nuch weight Plaintiff could Iift, yet

19



the ALJ provided no explanation. The hypothetical, based on Dr.
Przybyl ski’s opinion of June 5, 1998, posited a person who could
lift “not in excess of 20 pounds.” Dr. Dianond, hired by the
governnent, opined on July 28, 1996, that Plaintiff could “lift
and carry occasionally less than 10 I bs.” (Tr. at 211.)
Plaintiff’s expert Dr. White opined on Septenber 8, 1998, that
Plaintiff could occasionally Iift up to ten pounds. (Tr. at 267.)

O her nedical evidence in the record is not reflected in the
second hypot hetical, w thout explanation by the ALJ. The
hypot heti cal does not reflect Dr. D anond s opinion that
Plaintiff was restricted in pushing and pulling in the | ower
extremties, and that he is unable to clinb, bal ance, stoop,
kneel, crouch or craw. (Tr. at 211.) The hypothetical does not
reflect certain of Dr. Thanki’s opinions, that Plaintiff is
subject to recurrent lunbar strain and epi sodes of increased pain
in the back of the legs and that he is likely to have chronic
pain in the future. (Tr. at 185.)

In the absence of explanation as to how the ALJ resol ved
conflicts in the evidence and rejected evidence of record, the
Court is unable to determ ne that the hypothetical is supported
by substantial evidence and is not the product of the ALJ' s
arbitrary rejection of evidence. Accordingly, the Court sustains

Plaintiff’s objection to the Report and Reconmmendation with
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respect to the hypothetical and remands this nmatter to the
Commi ssi oner for reconsideration and further findings.

I V. Concl usion

Finding that the hypothetical and the ultinmate determ nation
of the ALJ failed to reflect significant evidence in the record
and to explain the rejection of such evidence, the Court sustains
in part and overrules in part Plaintiff’s objections and remands
this matter to the Conm ssioner for reconsideration and further

findings. An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LAWRENCE BROPHY, : ClVIL ACTI ON
Pl ai ntiff, : NO. 00- 2499
V.
W LLI AM A. HALTER
ACTI NG COW SSI ONER
OF THE SOCI AL SECURI TY
ADM NI STRATI ON OF THE

UNI TED STATES,
Def endant .

ORDER

AND NOW this day of June, 2001, upon consideration
of Plaintiff’s Mdtion for Sunmary Judgnent (Doc. No. 4),
Defendant’s Motion for Summary Judgnent (Doc. No. 7), the Report
and Recommendati on of Chief United States Magi strate Judge Janes
R Melinson (Doc. No. 9), and Plaintiff’s Objections to Report
and Recommendati on (Doc. No. 10), IT IS HEREBY ORDERED that the
Court SUSTAINS in part and OVERRULES in part Plaintiff’s
objections. |IT IS FURTHER CRDERED that this matter is renmanded
to the Comm ssioner for reconsideration and further findings

consi stent with the Menorandum

BY THE COURT:

John R Padova, J.



