IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
KAREN A. MCCANN : CVIL ACTI ON
V.

KENNETH S. APFEL, COWM SS|I ONER :
OF SOCI AL SECURI TY ADM NI STRATI ON NO 00-2908

VEMORANDUM AND ORDER

HUTTON, J. May 31, 2001

Presently before this Court are the Plaintiff’'s Mtion for
Summary Judgenent (Docket No. 7), the Defendant’s Motion for Remand
(Docket No. 14), and the Plaintiff’'s Reply Brief in Support of

their Motion for Summary Judgenent (Docket No. 15).

. BACKGROUND

A. Factual History

The Plaintiff, Karen MCann, was born on April 21, 1958.
(R 113). During 1976, she graduated fromhi gh school and worked as
a secretary for New Jersey Manufacturers |nsurance Conpany. (R
308). She remained at New Jersey Mnufacturers wuntil her
i nvol venent in a serious autonobile accident on March 30, 1978.
(R 308). Since that time, the Plaintiff has not engaged in
substantial gainful activity. (R 308).

As a result of her accident, the Plaintiff suffered severe
injuries. (R 334). She was unconscious when adnmitted to the

hospi tal and nonresponsive to painful stimulation. (R 334). The



di agnosis of the Plaintiff’s injuries included a cerebral
contusion, a fracture of the shaft of the left humerus, a fracture
of the left huneral neck and right clavicle, and a bilateral
subdural hygroma |l eft greater than the right. (R 334). As part of
her treatnment while hospitalized fromthe accident, the Plaintiff
underwent an evacuation of the subdural hygroma via a bitenpora
craniectony. (R 334). Upon her release from the hospital, the
Plaintiff entered Moss Rehabilitation Hospital for continuation of
nmore intensive physical therapy and speech therapy, as well as a
psychol ogi cal evaluation. (R 334).

Beginning in July of 1979, the Plaintiff visited several
medi cal professionals for evaluation of her ability to engage in
substantial gainful activity. (R 24-27). From 1979 through 1980,
the Plaintiff received treatnent from Drs. Frignito, Rosenfeld
Long, Norton, Courtney, and Christine. (R 24-27). Pursuant to her
nmore recent application for disability benefits, the Plaintiff has

al so been evaluated by Drs. Robinson and Logue. (R 27-28).

B. Procedural History

On June 5, 1978, the Plaintiff applied for disability
i nsurance benefits based upon injuries sustained in her March 30,
1978 accident. (R 113-116). The Commi ssioner granted the
Plaintiff's request on July 18, 1978. (R 85). On Septenber 26,
1979, a determ nation was nade that the Plaintiff’s disability had

ended in August of 1979. (R 86). Following the disability
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guidelines in place, the Plaintiff received benefits until Cctober
of 1979. (R 87). On reconsideration, the termnation of the
Plaintiff’s disability benefits was affirned. (R 88).

On Septenber 13, 1995, the Plaintiff filed the current
application for disability insurance benefits. (R 121). The
Plaintiff’s application for benefits was denied on March 28, 1996
and that denial was upheld on reconsideration. (R 90-92). On
August 7, 1996, the Plaintiff nade a tinely request for a hearing.
(R 106). On June 15, 1998, a hearing was held before an
Adm ni strative Law Judge (ALJ). (R 39).

At the hearing before the ALJ, testinony was taken fromthe
Plaintiff, several famly nenbers, and a vocational expert. (R
39). The attorney for the Plaintiff argued that she was di sabl ed,
she nmet the severity of a listed inpairnent, and that she was a
menber of the Kuehner class entitling her to a review of her
previously denied claim?! (R 79-83). In addition to the evidence
adduced at the hearing, the ALJ considered the reports of various
medi cal and psychol ogi cal professionals who have evaluated the
Plaintiff since the tinme of her accident when deciding this claim

(R 17-34).

Yn April of 1981, a nunber of Pennsylvania residents challenged the Soci al
Security Administration’s use of the “current evidence” standard to determ ne a
person’s eligibility for disability benefits. See Kuehner v. Heckler, 778 F.2d
152, 153 (3d Cir. 1985). The Plaintiffs contended that the nore |iberal “nedical
i mprovenent” standard should have been used when evaluating their clainms for
disability benefits. See id. Eventually, the District Court certified a class
extending to all peopl e who had been deni ed benefits dating back to June 1, 1976.
See id. at 164. The Plaintiff asserts that she is a nmenber of the Kuehner class
and is entitled to have her clai mreeval uated.
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After considering the evidence and argunents presented at the
heari ng, the ALJ concluded that while the Plaintiff was not able to
return to her previous enploynent, she was able to perform ot her
wor k which exists in significant nunbers in the national econony.
(R 19, 33). For that reason, the ALJ determned that the
Plaintiff was not disabled as that termis defined in the Soci al
Security Act and regulations. (R 33). The ALJ s decision becane
the final decision of the Conm ssioner when the Appeals Counci

denied the Plaintiff’s request for review on May 9, 2000. (R 6).

1. DI SCUSSI ON

Havi ng exhausted her adm nistrative renedies, the Plaintiff
filed her Conplaint with this Court pursuant to 42 U . S.C. § 405(Q)
seeking judicial review of the Conm ssioner’s final decision
denying her claim to benefits. The Conmm ssioner answered the
Conplaint. On Novenber 15, 2000, the Plaintiff filed her notion
for summary judgenent. In response, the Conm ssioner filed a

notion for remand on February 28, 2001.

A. Standard of Revi ew

On review of the denial of benefits under the Social Security
Act, the Court islimted to whether the Comm ssioner’s decisionis
supported by substantial evidence on the record. See 42 U. S.C. 8§

405(g) (West 2001); see also Fargnoli v. Massanari, 247 F.3d 34, 38

(3d Cr. 2001). *“*'Substantial evidence has been defined as nore



than a nmere scintilla. It means such relevant evidence as a
reasonabl e m nd m ght accept as adequate.’” Fargnoli, 247 F.3d at
38 (quoting Plummer v. Apfel, 186 F.3d 422, 427 (3d Grr.

1999))(internal quotes omtted). The Court should not decide if it
woul d have determ ned the factual inquiry differently, but instead
must focus upon whether “the ALJ' s findings of fact are supported

by substantial evidence.” |d.

B. Social Security dains

The Social Security Act provides that sonmeone is disabled if
they are unable to engage in “any substantial gainful activity by
reason of any nedically determ nabl e physical or nmental inpairnment
whi ch can be expected to result in death or which has | asted or can
be expected to last for a continuous period of not |less than 12
nmont hs. ” 42 U.S.C.A 8§ 423(d)(1)(A (West Supp. 2000). To
determine if soneone is disabled, the Soci al Security
Adm ni stration has adopted the following five-step sequential
analysis: (1) if the claimant is working in substantial gainful
activity their claimw | be denied; (2) the clainmant nust have an
i mpai rment or conbination of inpairments which anbunt to a severe
impairment by significantly limting their physical or nental
ability to do basic work activities, otherwise their claimw Il be
denied; (3) if the severity of the inpairnent or inpairments equals
that of an inmpairment listed in Appendix 1, the claimant will be

considered disabled; (4) if the claimant can still perform work
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t hey have done in the past, they will not be considered di sabl ed;
and (5) if the claimant cannot perform their past rel evant work,
their residual functional capacity will be considered to see if the
claimant can performother work, if they cannot then they will be
consi dered disabled. See 20 CF. R 8 404.1520(b)-(f)(West 2001);

see also Fargnoli, 247 F.3d at 39 (quoting Plunmmer, 186 F.3d at

428) . The original burden is on the claimant to establish the
exi stence of an inpairnment and its severity. See 42 U.S.C. A 8

423(d)(5) (A); see also Fargnoli, 247 F.3d at 39 (quoting Plunmer,

186 F. 3d at 428). However, once that burden is net by show ng an
inability toreturnto the claimant’s fornmer enpl oynent, the burden
shifts to the Conm ssioner to show that the claimant has the
ability to perform specific jobs that exist in the national

econony. See Fargnoli, 247 F.3d at 39 (quoting Plunmer, 186 F.3d

at 428.

C. The Mbdtions Pendi ng Before the Court

Applying the five-step sequential analysis, the ALJ found t hat
the Plaintiff was not disabled. (R 33). The ALJ determ ned that
the Plaintiff’s medically determ nabl e inpairnments did not neet the
severity of a listed inpairnment but they did preclude performance
of her past work functions. (R 19, 33). Therefore, the burden
shifted to the Social Security Adm nistration to establish that the
Plaintiff can perform specific jobs that exist in significant

nunbers i n the national econony. The ALJ found that based upon the
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Plaintiff’s exertional capacity for light work, and her age,
educati onal background, and work experience, she is capable of
adjusting to work such as small parts assenbly, inspector-snall
parts, gate attendant, hand packer, and office helper. (R 33).
Therefore, the ALJ determ ned that a finding of “not disabled” was
warranted. (R 33).

The Plaintiff objects to the ALJ's decision on several
grounds. First, the Plaintiff asserts that the ALJ inperm ssibly
di sregarded the testinony of exam ning nedical and psychol ogi cal
experts as well as the testinony of famly nenbers. See Pl.’s Mt.
for Summ Jud. at 12, 26. |In addition, the Plaintiff contends that
the ALJ failed to discuss the testinony of the vocational expert
whi ch supported a finding of disabled. See Pl.’s Mt. for Summ
Jud. at 16. The Plaintiff also contends that the ALJ did not
address the nedi cal evidence suggesting that the Plaintiff’s spine
injury net the severity of a listed inpairnent and that the ALJ
inproperly failed to secure nedical testinony regardi ng the onset
date of the Plaintiff’s psychiatric disability. See Pl.”s Mdt. for
Summ Jud. at 19, 22. Finally, according to the Plaintiff, the ALJ
inproperly refused to review the unlawful termnation of
Plaintiff's benefits in 1979. See Pl.’s Mot. for Summ Jud. at 28.

The Comm ssioner concedes that the ALJ's decision did not
follow the proper procedures for confronting and discrediting

evi dence they find unconvincing. See Def.’s Mdt. for Remand at 5.



For this reason, the Conmm ssioner seeks a remand for further
evaluation of the Plaintiff’'s disability claim See Def.’s Mt.
for Remand at 5. Specifically, the Conm ssioner asserts that upon
remand the Plaintiff’s condition will be evaluated to determne if
it neets the severity of a listing, if the condition should have
been consi dered disabling at step five, if there was good cause for
the Plaintiff’s untinely assertion of her rights under the Kuehner
class action, and to secure nedical testinony regardi ng the onset
date of the Plaintiff’'s psychiatric disability. See Def.’s Mt.
for Remand at 3.

The Court should direct a verdict for the clai mant as opposed
to remand “only when the adm nistrative record of the case has been
fully devel oped and when substantial evidence on the record as a
whole indicates that the claimant is disabled and entitled to

benefits.” Podedworny v. Harris, 745 F.2d 210, 221-22 (3d Grr.

1984) . In this case, the parties and the Court agree that the
admnistrative record is deficient regarding an eval uation of the
severity of the Plaintiff spine condition, the necessary testinony
to establish the onset of Plaintiff’s psychiatric disability, and
the Plaintiff’s failure to tinely assert her rights as part of the
Kuehner cl ass. Upon remand, evidence can be adduced which is
currently not in the record which would clarify the Plaintiff’s
rights pursuant to the Kuehner class action as well as the onset

date of her psychiatric disorder. |In addition, the Comm ssioner
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can properly evaluate the severity of the Plaintiff’'s spine injury.



Therefore, the Court wll remand this case for additional
adm ni strative proceedi ngs.

In addition, the Court also finds that, on remand, the ALJ
should articulate nore clearly the reasons for his rejection of the
medi cal and famly testinony. The ALJ is required to set forth the
reasons for his decision and the Court finds that in this case the
ALJ’s unsupported rejection of the nedical and psychol ogical

testinony is beyond neaningful judicial review See Burnett v.

Commi ssi oner _of Soc. Sec. Admin., 220 F.3d 112, 119 (3d G r. 2000).

After discussing the reports of the six evaluating nedical and
psychol ogi cal experts which all seemto indicate that the Plaintiff
is disabled, the ALJ states that the opinions of disability are not
accepted as they are contravened by the opinions of other treating
and exam ni ng physicians who reported that the Plaintiff had the
ability toreturnto wrk. (R 24, 25, 28, 29). However, the only
evi dence which supports the Plaintiff’s ability to return to work
seens to be the opinion of the Director of Rehabilitation Services
and the Plaintiff’s speech pathologist. (R 30). It is unclear why
this evidence is nore conpelling than that of the other six nedical

and psychol ogi cal professionals who evaluated the Plaintiff.

[11. CONCLUSI ON

Because the Court finds that the adm nistrative record is not
fully developed regarding specific issues relevant to the

determ nation of disability in this case, the Court will grant the
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Commi ssioner’s nmotion to remand for further admnistrative
proceedi ngs consistent with this nmenorandum As a result, the
Plaintiff’s notion for summary judgnent is deni ed.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
KAREN A. MCCANN : CVIL ACTI ON
V.

KENNETH S. APFEL, COWM SS|I ONER :
OF SOCI AL SECURI TY ADM NI STRATI ON NO 00-2908

ORDER

AND NOW this 31t day of May, 2001, upon consi derati on
of the Plaintiff’s Modtion for Sunmary Judgenent (Docket No. 7), the
Def endant’ s Motion for Remand (Docket No. 14), and the Plaintiff’s
Reply Brief in Support of their Mtion for Summary Judgenent
(Docket No. 15), I T IS HEREBY ORDERED t hat:

(1) the Plaintiff’s Mdtion is DEN ED and

(2) the Defendant’s Mdtion is GRANTED

| T I'S FURTHER ORDERED t hat the above titled action is
REMANDED to the Social Security Admnistration for further

pr oceedi ngs.

BY THE COURT:

HERBERT J. HUTTON, J.



