IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HAROLD MONTZ, : ClVIL ACTI ON
: NO. 00-1283
Plaintiff,
V.

ASPLUNDH TREE EXPERT CO., ET.
AL.,

Def endant s.

MEMORANDUM

EDUARDO C. ROBRENO, J. May 29, 2001

Plaintiff is a fornmer enployee of Asplundh Tree Expert
Co. ("Asplundh”). He clainms that, under 8 301 of the Labor
Managenent Rel ations Act, see 29 U S.C. § 185, Asplundh's
decision to fire himwhen he failed to report to work for “storm
duty” breached the collective bargaining agreenent wth defendant
Local 126 (“the union”), and that the union violated its duty of
fair representation in failing to take his resulting grievance
with Asplundh to arbitration

In order to recover under 8 301, a party nust show
that: (1) the enployer violated the applicable collective
bar gai ni ng agreenent; and (2) the union violated its duty of fair

representation. See Findley v. Jones Mtor Freight, 639 F.2d

953, 957-58 (3d Cir. 1981). Before the court are the parties’



nmotions for summary judgnent. See doc. nos. 10, 11, & 13.
Because plaintiff has failed to raise a genuine issue of fact as
to whether Asplundh violated the collective bargai ni ng agreenent,
bot h Aspl undh and the union are entitled to sunmary judgnent.
Aspl undh is in the business of clearing trees and ot her
debris from power lines. Because demand for Asplundh’s services
i ncreases greatly when storns or other energencies arise,
Aspl undh has a hei ght ened busi ness need to ensure that its
enpl oyees report to work when severe weat her or other energencies
arise. In light of this business need, Asplundh has bargai ned
with the union for a provision in the collective bargaining
agreenment between Asplundh and the union (the “CBA’), which
grants Asplundh increased authority with respect to disciplinary
matters that arise when an enployee fails to report for stormor
emergency work.! The CBA specifically provides that Asplundh can
term nate an enpl oyee i medi ately, wi thout regard for the
progressive disciplinary steps set forth el sewhere in the CBA,
for an “[u]lnjustified refusal to report for stormor energency
work.” Def. Asplundh’s Mem of Law in Support of Mt. for Summ

J. Ex. B, at Art. XlII § 12.2.

1. Asplundh also requires its enployees as a condition of

enpl oynment to sign a docunent entitled “Terns of Enploynent”
whi ch provides that “[f]ailure of an enployee to report to work
after being called for Emergency Response is grounds for

di sciplinary action up to and including discharge. |nmediate
response to a Storm Enmergency is critical.” See Defendant

Aspl undh’s Mem of Law Ex. C
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“I't is an unobjectionable principle than an enpl oyer
can bargain to have included in a collective bargai ning agreenent
a provision to the effect that certain types of conduct always

provi de just cause for discharge.” [IMCAgrico Co. v. Int’l Chem

Wrkers Council, 171 F.3d 1322, 1327 (11th Gr. 1999). Wen such

a provision is included in a collective bargaining agreenent, the
effect is to divest a court or an arbitrator of the authority to
det erm ne whether the disciplinary sanction inposed by the

enpl oyer was commensurate with the all eged enpl oyee conduct. See
id. (“If the collective bargaining agreenent confers on the

enpl oyer the absolute right to discharge enpl oyees for certain
types of conduct, then the inquiry of an arbitrator can be
limted to ‘whether or not the disciplined enployee did or did
not engage in the specific conduct which resulted in the

di sciplinary action. (quoting General Drivers, Warehousenen and

Hel pers Local Union 968 v. Sysco Food Services, Inc., 838 F.2d

794, 796 (5th Gr. 1988)). Therefore, this case is
di stingui shabl e fromthose cases where the CBA nerely prohibits

an enployee’s termnation w thout just cause. See |MC-Agrico

Co., 171 F.3d at 1326-27 (distinguishing between cases where an
arbitrator had authority under the CBA to “review the

appropri ateness of the discipline inmposed” fromthose in which an
arbitrator had no such authority). The enployer’s determ nation

that the enployee is subject to disciplinary action, however,



must be made in good faith and with a reasonable basis. See

Kuci nski_v. Mrning Call, Inc., No. CV.A 90-4535, 1994 W. 66698,

at *5 n.3 (E D Pa. Mar. 1, 1994) (stating that an enployer’s
di sciplinary action is not unjustified where an enpl oyer acts in
good faith and with a reasonable basis for its action). In this
case, the court’s authority is thus limted to a revi ew of
whet her the enployer’s determnation that plaintiff’s failure to
report for stormduty was “unjustified” was nmade in good faith
and upon a reasonable basis in the record.

Plaintiff does not dispute the fact that he failed to
report for stormduty on the night of Septenber 17, 1999.
I nstead, he clains that his failure to report to work was
“Justified” wthin the neaning of the CBA because he had to tend
to his fl ooded basenent that night. Asplundh does not contend
that plaintiff’s stated reason, that his basenent flooded, was
insufficient to “justify” his m ssing stormwork under the CBA
Rat her, Asplundh found that plaintiff’s absence was unjustified
because plaintiff |ied about his basenent being flooded on the
night he failed to report for stormduty.

Aspl undh’s General Foreman, Patrick Pinelli, the
deci sion nmaker in this case, chose not to believe plaintiff’s
story for two reasons. See Pinelli Dep. at 57. First,
plaintiff’s crew supervisor, Ken Shenelia, told Pinelli that

plaintiff had informed Shenelia that he would not be reporting



for work as directed on the night of Septenber 17 because he had
totend to duties relating to his | andscapi ng busi ness the next
day, Septenber 18.2 See id. Second, plaintiff failed to cal
anyone at Asplundh to advise themthat he would be absent from
his Septenber 17, 1999 shift. See id. As Pinelli noted in his
deposition, “if [plaintiff] would have had problens with his
basenent, he could have certainly picked up the phone.” See id.
at 56. G ven that Asplundh had expressed in clear and
unm st akable terns the inportance it placed on having its
enpl oyees avail able in weather energencies,® Pinelli reasonably
determ ned that plaintiff’s failure to call Asplundh the night of
hi s absence indicated that plaintiff had no | egitimate reason why
he could not cone to work that night.

Plaintiff denies making any statenent to Shenelia
concerning his intention not to report for his shift on the night

of Septenber 17. He contends that Pinelli was wong to believe

2. It is undisputed that if plaintiff had reported for work on
the night of Septenber 17, it would nost |ikely have interfered
with his ability to perform|andscapi ng duties on Septenber 18
because of the duration of the stormresponse shifts worked by
Asplundh’s tree-clearing crews. Plaintiff and Shenelia’'s

previ ous shift had begun on Septenber 16 and | asted 18 hours,
until 6:00 p.m on Septenber 17. |In plaintiff’s absence on the
ni ght of Septenber 17, Ken Shenelia and his son, Chris Sheneli a,
worked from11:30 p.m to 3:30 p.m on Saturday, Septenber 18, a
total of 16 hours.

3. In both the CBA and the separate “Terns of Enploynment”
| etter, Asplundh had underscored the inportance of reporting for
storm duty.
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Shenelia and to disbelieve plaintiff, but does not point to any
evi dence suggesting that Shenelia s statenent to Pinelli was
ani mated by had any aninus on the part of Shenelia against him
Under the circunstances of this case, where the parties had
agreed to bypass progressive discipline in dealing with enpl oyee
absences during stormor emergency work, and bal ancing the
evi dence before Pinelli, the court concludes that Shenelia’'s
stat enent, uni npeached by any clai mof aninus, taken together
wth plaintiff's failure to notify Asplundh of his expected
absence on the night of the storm provided Pinelli with a good
faith and reasonable basis for termnating plaintiff.

Plaintiff also attacks the decision nmade by Dougl as
Gober, Asplundh’s vice president, to deny plaintiff’s grievance.
The denial followed a conference held between the parties
pursuant to Article Il, 8 2.1(C) of the CBA See Asplundh’s Mem
of Law Ex. B. The denial of a grievance, contrary to plaintiff’s
contention, does not constitute a separate violation of the CBA
Rather it allowed the parties to proceed to “Step D’ of the
grievance procedure, the arbitration of the grievance. See id.
Art. 11, &8 2.1(D).

Assum ng for the purposes of this case that failure to
adj ust the grievance would constitute a violation of the CBA the
court finds that Gober’s denial of the grievance was nade in good

faith and that CGober had a reasonable basis for his decision. At



the “Step C' conference, in addition to the evidence upon which
Pinelli based his decision, Gober considered: (1) a witten
statenent by Ken Shenelia reaffirmng his oral representation to
Pinelli that plaintiff told himthat he would not be reporting
for the Septenber 17 shift because he had to attend to his

| andscapi ng busi ness the next day; and (2) Chris Shenelia's
testinony that plaintiff said he was not going to show up for
stormduty on the night of Septenber 17, thus corroborating the
testinony of his father, Ken Shenelia. On the other hand,

al t hough plaintiff stated at the hearing that as a result of the
fl ood, both his sunp punp and his hot water heater had been
damaged, he failed to provide any evidence to Gober show ng that
either the punp or the heater had indeed required repairs.
Moreover, plaintiff did not produce either his fiancee and/or his
t eenage son, who, according to plaintiff, were present at
plaintiff’s house at the tinme of the flood and assisted plaintiff
in cleaning out his basenent and thus coul d have corroborated

plaintiff’s flood story.*

4. Any such confirmation of plaintiff’'s story woul d have been
extrenmely helpful to plaintiff’s grievance. Asplundh does not
mai ntain that plaintiff was fired because a basenment flood woul d
not have justified his absence on Septenber 17, but instead
because Pinelli and Gober determ ned that he was |ying about the
real reason for his absence, his | andscapi ng obligations on
Septenber 18. Plaintiff does not argue that his | andscapi ng
duties on Septenber 18 would have justified his absence for the
Sept enber 17 stormwork shift.
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Plaintiff contends that the evidence upon which Pinelli
and Gober made their respective decisions is insufficient to
constitute just cause for his term nation, because “Aspl undh,
even to this day, has no evidence that [plaintiff] failed to
report to work for any reason other than an energency at hone .

." See Pl.”s Mem of Law at 11. Under the CBA, however,
Aspl undh was not required to produce direct evidence that no
flood had occurred and that plaintiff’s basement was in fact dry.
| nst ead, Asplundh satisfied its burden under the CBA by show ng
that there was sufficient circunstantial evidence from which
Aspl undh coul d reasonably and in good faith concl ude that
plaintiff’s explanation for his absence was not truthful. From
the evidence before them both Pinelli and Gober were justified
ininferring that the basement had not fl ooded on the night of
Sept enber 17.

For the reasons stated above, defendants’ notions for
summary judgnent are granted, and plaintiff’s notion for summary

j udgnment is deni ed.



IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HARCLD MONTZ, : CIVIL ACTI ON
NO 00-1283

Pl aintiff,

ASPLUNDH TREE EXPERT CO.,

ET AL.,

Def endant s.
JUDGMENT
AND NOW this 29th day of May, 2001, for the
reasons stated in the court’s nmenorandum dated May 29, 2001 and

the court’s order dated May 25, 2001, it is hereby ORDERED t hat
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JUDGMVENT is ENTERED for defendants and against plaintiff on all
cl ai ns.

AND I'T | S SO ORDERED.

EDUARDO C. ROBRENG
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