IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DONNA  ROBERSON : CIVIL ACTI ON
V.
DETECTI VE PATRI CK PELCSI NO. 99-3574

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. May 21, 2001
Donna Roberson ("Roberson"), Crystal Garrison, Taneka
Rober son, LaTonya Goode, and Hel ene Roberson, both individually
and as a parent and guardi an of Carl eshia Roberson (collectively,
“co-plaintiffs”), brought this action alleging a violation of 42
U S.C 81983 and pendent state clains of intentional and reckl ess
infliction of enotional distress against the Cty of Philadel phia
("the Cty"), fornmer Police Conm ssioner R chard Neal ("Neal"),
O ficer Patrick Pelosi ("Pelosi"), Oficer Sterling Staton
("Staton"), Oficer Darryl Johnson ("Johnson"), individually and
in their official capacities,® and against other officers who
have since been dism ssed.? Summary judgnent was granted in
favor of: the Cty and all individual defendants other than

Pel osi on Roberson’s federal clains; all individual defendants on

Plaintiffs were ordered to withdraw all clai ns agai nst Neal
in his individual capacity by Order dated Septenber 17, 1999.

2Officers Mark Moore and Salters Davis were disnmissed with
prejudi ce by Order dated January 4, 2000.



Roberson’s state law clains; and all defendants on all co-
plaintiffs’ clainms.® By Order dated March 20, 2001, plaintiffs’
nmotion for reconsideration was denied as untinely.

Plaintiffs have now noved for certification of final
j udgnent under Federal Rule of G vil Procedure 54(b) in order for
the co-plaintiffs to appeal the grant of summary judgnent agai nst
them or in the alternative, under 28 U S. C 81292(b)for the
court to certify for interlocutory appellate review the issue of
“what constitutes a ‘state-created danger,’ in particular with
regard to the foreseeability prong?” |t appears that al
plaintiffs’ noved under 81292(b) to certify this issue. Section
1292(b), however, applies to interlocutory appeals — appeals from
judgnents not yet final. The grant of summary judgnent in favor
of all defendants on all co-plaintiffs’ clains is a final
judgnent; co-plaintiffs, by definition, cannot file an
interlocutory appeal under 81292(b). The Rule 54(b) notion for
entry of final judgnent wll be considered as to co-plaintiffs’
clainms and the 81292(b) notion for interlocutory appeal wll be
considered as to Roberson’s clains. For the reasons stated

herein, the notions will be deni ed.

SRoberson v. City of Philadel phia, No. Cv. A 99-3574, 2001
W. 210294 (E.D. Pa. Mar. 1, 2001).
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FACTS

Rober son made a conpl ai nt agai nst nenbers of the Daniels
famly after an incident on August 6, 1997, in which Roberson and
two of her friends were harassed and then physically assaulted by
her nei ghbors, Sharnoni que, Yoyo and Patricia Daniels.* Conpl.
at f12. After Roberson becane a conpl ai ning wi tness agai nst
them their threats against her escalated in hostility and
frequency. Conpl. at Y16. As a result, Roberson, by a conplaint
filed with the District Attorney's office ("D. A 's office"),
all eged witness intimdation against nenbers of the Daniels
famly. Conpl. at Y17. Roberson was advi sed that the Daniels
woul d be arrested. Conpl. at § 18. Pelosi, the detective
handl i ng her conplaint, did not execute the arrest warrants he
obtained for the three Daniels, but inforned themthe warrants
had i ssued and requested that they self-surrender. Conpl. 119.
Between the tinme she filed the witness intimdation conplaint and
Septenber 23, 1997 (the date of the assault at issue), Roberson
contacted Detective Pelosi regarding continuing threats by the
Daniels. Conpl. at Y21.

The Daniels' threats and intim dati on agai nst Roberson and

her famly increased as a result of Pelosi's actions.®> Conpl. 1

‘Patricia Daniels is the nother of Sharnoni que and Yoyo
Dani el s.

°This is undisputed for purposes of sunmary judgnent.
Def endant s’ Menorandum of Law in Support of Their Motion for
Summary Judgnent ("Def.'s Menp") at 4.
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20. The intimdation and harassnent cul m nated on Septenber 23,
1997. \When Roberson was noving fromthe nei ghborhood to avoid
the Daniels, the Daniels called the police and conpl ai ned t hat
Roberson and the co-plaintiffs were harassing them Oficers
Staton and Johnson arrived at the scene, spoke first with the
Daniels, and then with the plaintiffs. The plaintiffs advised
the officers of the Daniels' continuing threats and asked for
police protection while Roberson and the co-plaintiffs renoved
Roberson's bel ongi ngs from her house. Conpl. at f 22. The
officers did not remain and shortly after they left, the
plaintiffs were assaulted with bats and fists by the Daniels and
their friends. Conpl. at 925.

The Daniels were arrested the next day, prosecuted and
convicted for this assault, as were two of their friends who had
participated. Conpl. at §26. The plaintiffs sought relief
against the Gty and the police under 28 U S. C. 81983 and agai nst
def endants Pel osi, Staton and Johnson for intentional or reckless
infliction of enotional distress and punitive danmages under state
I aw.

DI SCUSSI ON

Rul e 54(b)

A St andard of Revi ew

Under Fed. R Civ. P. 54(b),

[wW hen nore than one claimfor relief is presented in an
action . . . or when nmultiple parties are involved, the



court may direct the entry of a final judgnent as to one or
nore but fewer than all of the clains or parties only upon
an express determnation that there is no just reason for
del ay and upon an express direction for the entry of

j udgnent .

“[Rul e] 54(b) orders should not be entered routinely or as a

courtesy or accommodation to counsel.” Panichella v. Penn. R R

Co., 252 F.2d 452, 455 (3d Cir. 1958)(vacating district court’s
Rul e 54(b) order certifying as a final judgnent a grant of
summary judgnent on a third-party clai mbecause the issue could
becone noot upon adjudi cation of the remaining issues, the
plaintiff was not a party to the appeal, and allow ng the appeal
woul d delay trial). “[T]he burden is on the party seeking final
certification to convince the district court that the case is the
“infrequent harsh case’ neriting a favorabl e exercise of

discretion.” Allis- Chalners Corp. v. Phila. Elec. Co., 521 F.2d

360, 365 (3d Cir. 1975)(vacating Rule 54(b) certification of
final judgnent).

In determ ning whether to certify an ot herw se non-
appeal abl e order for appellate review under Rule 54(b), a
district court nust find that: (1) the judgnent is “final;” and

(2) there is no just reason for delay. See WAldorf v. Shuta, 142

F.3d 601, 610 (3d Cr. 1998)(accepting appellate jurisdiction
over a damages award in an action in which the defendants
stipulated to liability). These findings nust be expressly nade
by the district court; a statement of reasons for the
certification nust acconpany the certification order. See
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Curtiss-Wight Corp. v. General Elec. Corp., 446 U. S. 1, 3

(1980) (vacating appellate court determ nation that the district
court abused its discretion in certifying a grant of sunmary
j udgnment under Rul e 54(b) because district court bal anci ng of

equities was reasonable); Carter v. Cty of Phil adel phia, 181

F.3d 339, 343 (3d Cr. 1999)(accepting appellate jurisdiction
under Rul e 54(b) because the district court’s dism ssal of the
action as to certain defendants was an ultinmate di sposition of
cl ai ns agai nst defendants and there was no risk of duplicative
appeal s); Waldorf, 142 F. 3d at 611.

Here, the co-plaintiffs request the court to enter final
judgnment with regard to its grant of summary judgnment in favor of
all defendants on all co-plaintiffs’ clains so they can take an
i mredi at e appeal .

B. Finality

A “final” judgnent is “a decision upon a cogni zable claim

for relief” which is “*final’” in the sense that it is ‘an
ultimate disposition of an individual claimentered in the course

of a nultiple clains action.”” Curtiss-Wight, 446 U S. at 7.

The court’s March 1, 2001 grant of summary judgnent in favor of
defendants on all co-plaintiffs’ clains ended the litigation on
its merits and left nothing for the court to do with regard to

those plaintiffs. See Sussex Drug Prods. v. Kanasco, Ltd., 920

F.2d 1150, 1153 (3d Cr. 1990)(reversing order certifying parti al
grant of summary judgnent under Rul e 54(b) because the judgment
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was not final.). That judgnent against these co-plaintiffs was

“final.” See Carter, 181 F.3d at 346-47.

C. Just Reason For Del ay

To determ ne whether “there is no just reason for delay” of
an appeal, a district court nust bal ance judicial admnistrative
interests, such as the federal policy against pieceneal

l[itigation, with the equities involved. See Curtiss-Wight, 446

US at 8 Carter, 181 F.3d at 346. Factors to consider include:
(1) the presence of a claimor counterclaimthat could result in
a set-off against the judgnent sought to be made final; (2) the
rel ati onshi p between the adjudi cated and unadj udi cat ed cl ai ns;
(3) the possibility that the need for review m ght or m ght not
be nooted by future devel opnents in the trial court; (4) the
possibility that the reviewing court m ght be obliged to consider
the sanme issue a second tine; and (5) m scell aneous factors such
as del ay, econom c and sol vency consi derations, shortening trial

time, frivolity of conpeting clains, and expense. See Wl dorf,

142 F.3d at 609; Allis-Chal ners, 521 F.2d at 364.

Here, there is no claimor counterclaimthat could result in
a set-off against the final judgnent. This factor mlitates in
favor of certification for inmedi ate appeal .

The rel ati onship between the adjudi cated and unadj udi cat ed
claims is a close one. Both Roberson and the co-plaintiffs
al l eged violations of their Fourteenth Amendnent rights to Due
Process by O ficers Staton and Johnson and the City on the sane
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day, in the sane way, in the same incident at the sane pl ace.
Additionally, all plaintiffs alleged violations of state law. |If
only co-plaintiffs’ 81983 and state |aw clains are revi ewed now,
Roberson may still appeal the summary judgnent on her clains in
favor of Staton, Johnson and the City after a jury determ nation
on her remaining claimagainst Pelosi. This factor weighs

agai nst i mmedi at e appeal .

The need for review of final judgnent will not be nopoted by
any further developnents in this court. Regardless of the jury’'s
deci sion on Roberson’s claimagainst Pelosi, co-plaintiffs (and
Roberson) may still seek appellate review of their clainms against
t he defendants who have been di sm ssed. Roberson will still be
able to appeal the grant of summary judgnent in favor of Staton,
Johnson and the Gty on her federal clains and in favor of
Stat on, Johnson, and Pelosi on her state law clains. It would be
preferable for the Court of Appeals to review the issues involved
inthe clainms in light of the facts found by the jury on
Roberson’s cl ai m agai nst Pel osi rather than on facts in dispute
viewed in the [ight nost favorable to plaintiffs. This factor
al so wei ghs agai nst i medi ate appeal so that the review ng court
w Il not be obliged to consider the sane issues a second tine.

Summary judgnent was granted in favor of Pelosi on co-
plaintiffs’ 81983 claimbut not on Roberson’s 81983 cl ai m agai nst
Pel osi. A subsequent appeal after verdict will raise
substantially the same issues as the appeal of the summary
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j udgnment on co-plaintiffs’ 81983 clai magainst him Such
duplicative reviewis an inefficient use of judicial resources
and weighs in favor of a denial of the Rule 54(b) notion.
Co-plaintiffs have argued that delay of their appeal may
result in duplicative trials in the district court (if the Court

of Appeals reverses this court’s grant of summary judgnent) so

that judicial econony favors i mredi ate appeal. See Pls.’ Meno at
2. If this court certified co-plaintiffs’ clains for imedi ate
appeal, it would postpone trial of Roberson’s remaining claim

This woul d prejudice the admnistration of justice by delaying an
otherwi se trial-ready claim

The best way to avoid duplicative reviewis to preclude co-
plaintiffs from seeking appellate review until there in a final
judgnent in the entire action. The co-plaintiffs will suffer
little hardshi p because of a delay in appellate review of their
clains conpared to the inefficiency of duplicative appellate
review. They have advanced no valid reason this is an
“infrequent harsh case” neriting certification for imedi ate
review. The notion for certification of final judgnment as to co-
plaintiffs’ clains under Rule 54(b) will be denied.
B. 28 U.S.C. §1292(b)

A St andard of Revi ew

28 U.S.C. 81292(b) provides, in relevant part:

When a district judge, in naking in a civil action an order
not ot herw se appeal abl e under this section, shall be of the



opi ni on that such order involves a controlling question of
law as to which there is substantial ground for difference
of opinion and that an i medi ate appeal fromthe order nmay
materially advance the ultimate term nation of the
litigation, [s]he shall so state in witing in such order.
28 U.S. C A 81292(b)(West 1993 & Supp. 2000). For a court to
certify an issue for interlocutory appeal there nust be: (1) a
controlling issue of law, (2) substantial grounds for a

difference of opinion; and (3) material advancenent of the

ultimate termnation of the litigation. See Katz v. Carte

Bl anche Corp., 496 F.2d 747, 754 (3d Cir. 1974)(reversing cl ass

certification on interlocutory appeal); Courtney v. La Salle

Uni versity, Nos. Cv. A 92-3838, 92-4069, 1996 W. 363910, *1

(E.D. Pa. June 28, 1996)(Shapiro, J.)(certifying under 81292(b) a
partial grant of summary judgnment on a statute of limtations

i ssue); Zygnmuntowi cz v. Hospitality Investnents, Inc., 828 F

Supp. 346, 353 (E.D. Pa. 1993)(denying defendants’ notion for
certification for i medi ate appeal under section 1292(b)).
“Congress intended that section 1292(b) shoul d be sparingly

applied.” Mlbert v. Bison Labs, Inc., 260 F.2d 431, 433 (3d

Cir. 1958)(application for perm ssion to appeal under section
1292(b) denied). See also CHARLES ALAN WRIGHT ET AL., 10 FEDERAL
PRACTI CE AND PROCEDURE §2658.2, at 89 (West 1998 & Supp.

2000) (Section 1292(b) “is meant to be applied in a relatively few
situations and [is not] a significant incursion on the
traditional federal policy against pieceneal appeals.”). “It is
to be used only in exceptional cases when an i medi ate appeal may
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avoi d protracted and expensive litigation and is not intended to
open the floodgates to a vast nunber of appeals from
interlocutory orders in ordinary litigation.” Mlbert, 260 F.2d

at 433; Zygnuntow cz, 828 F. Supp. at 353.

The decision to certify is within the discretion of the
district court; the noving party bears the burden of show ng
“exceptional circunstances” requiring i medi ate appeal. See

Yeager’s Fuel, Inc. v. Penn. Power & Light Co., 162 F.R D. 482,

489 (E. D. Pa. 1995) (denying defendant’s section 1292(b) notion to
certify controlling issue on class certification because there
was no substantial ground for difference of opinion).

B. | ssue for Certification

The i ssue Roberson wants to certify to the Third Grcuit is
“what constitutes a ‘state-created danger,’ particularly wth
regard to the foreseeability prong?”® But this court found the
danger that befell Roberson was foreseeable within the neaning of

the state-created danger exception. See Roberson, 2001 W 210294

at *8. Roberson is asking for certification of an issue deci ded
in her favor.

What constitutes “foreseeability” for the state-created

®The wordi ng of the issue Roberson is asking the court to
certify for interlocutory appeal is confusing; the |anguage
| eaves uncl ear whet her Roberson wants the Third Grcuit to review
the “foreseeability” prong of the state-created danger exception
only or if she wants the court to consider the presence of al
four prongs of the exception. |In the context of the notion in
its entirety, it appears Roberson seeks certification on the
“foreseeability” issue only.
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danger exception is a frequently disputed issue. See Mrse, 132

F.3d 132 F. 3d 902, 908-910 (3d G r. 1997)(the harmthat ensued
after construction workers left a school door unlocked was not
foreseeable; it did not cause the ultinmate attack on plaintiff);

Knei pp v. Tedder, 95 F.3d 1199, 1208 (3d Cr. 1996) (foreseeable

t hat an obvi ously intoxicated wonan deprived of an escort would

be likely to injure herself if |left unescorted); Mark v. Borough

of Hatboro, 51 F.3d, 1137, 1153 (3d G r. 1995) (not foreseeable

that the negligent hiring of a psychol ogically-inpaired
firefighter would result in his setting fire to plaintiff’s

busi ness); Schieber v. Gty of Philadelphia, Gv. No. A 98-5648,

2001 U.S. Dist. LEXI S 5887, *12 (E.D. Pa. May 9, 2001)(death
could be a foreseeable and direct result of police officers’

inaction); Beswick v. Cty of Philadelphia, No. Cv. A 00-1304,

2001 W 210292, *12 (E.D. Pa. Mar. 1, 2001)(foreseeable that 911
call msdirected to a private anbul ance conpany could result in

serious harmor death.); Wite v. Gty of Philadelphia, 118 F

Supp. 2d 564, 570 (E.D. Pa. 2000)(not foreseeable that officers’
failure to respond to scream ng would result in nurder);

Henderson v. City of Phil adelphia, GCGv. No. A 98-3861, 1999 W

482305, *7-*8 (E.D. Pa. July 12, 1999)(foreseeabl e that
plaintiff’s decedent would harm hinmself when officers left him
al one with knowl edge he was a danger to hinsel f).

Summary judgnent was granted in favor of Staton and Johnson
on Roberson’s 81983 cl ai m agai nst them not because of non-
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foreseeability, but because she did not neet the fourth prong of
the state-created danger exception; she did not show that Staton
and Johnson created a danger that would not otherw se have
existed. |1d. at *12. Sunmary judgnent was granted in favor of
the Gty on plaintiffs’ 81983 claimbecause they failed to
establish the existence of a custom policy or practice or a
pl ausi bl e nexus between such a custom and the constitutional harm
suffered. See id. at *14. An immedi ate appeal will not
elimnate the need for trial and materially advance the ultimte
termnation of the litigation unless the denial of sunmary
j udgnment on Roberson’s claimagainst Pelosi were reversed. There
is the possibility of duplicative trials if the grants of sunmary
judgnent to defendants other than Pelosi are reversed. But on
balance it is better to avoid pieceneal review and have a full
review in the normal manner when all issues have been resol ved.
This case is trial-ready and there are really no exceptiona
circunstances warranting an i nmedi ate interlocutory appeal.
CONCLUSI ON

Plaintiffs have failed to set forth criteria entitling them
to i medi ate appeal either under Rule 54(b) or section 1292(b).
Their notion will be deni ed.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DONNA  ROBERSON : CVIL ACTI ON
V.
DETECTI VE PATRI CK PELGCSI ; NO. 99-3574
ORDER

AND NOW this 21st day of May, 2001, for the reasons stated
in the foregoing menorandum it is ORDERED that plaintiffs’
request for judgnent under Federal Rule of G vil Procedure 54(b)
and certification for interlocutory appeal under 28 U S. C A
81292(b) [ Docket #52] is DEN ED.

S.J.



