IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HORI ZON UNLI M TED, | NC. : CIVIL ACTI ON
V.
Rl CHARD SI LVA & SNA, | NC. ; NO. 97-7430

MEMORANDUM and ORDER

Norma L. Shapiro, S.J. May 10, 2001
Plaintiff Horizon Unlimted, Inc. (“Horizon”),?! alleging,

inter alia, violation of the Pennsylvania Unfair Trade Practices

and Consuner Protection Law, 73 Pa. Stat. Ann. 8§ 201-1 et seq.,?
filed an action agai nst defendants Richard Silva (“Silva”’) and
SNA, Inc. (“SNA”). Presently before the court is defendants’

nmotion for enforcenent of contenpt addressed to Paul Array

(“Array”) et al., and defendants’ notion to strike plaintiff’s
post-hearing brief. The notion to strike will be granted and the
nmotion for enforcenent of contenpt will be deni ed.

BACKGROUND

Plaintiff Horizon, through its president, Paul Array
("Array"), purchased a Seawi nd airplane kit manufactured by SNA

of which Silva is president. Plaintiff alleged its Seaw nd

1 John Hare was originally a plaintiff as well, but his
nmotion for voluntary dism ssal was granted by Order of March 11
1999.

2 Plaintiffs’ other clainms for negligence/negligent
m srepresentation, fraud and deceit, and breach of warranty were
di sm ssed by Menorandum and Order dated February 26, 1998;
plaintiffs’ notion for reconsiderati on was deni ed by Menorandum
and Order dated March 27, 1999.



ai rplane did not “performaccording to specifications and
building times” stated in the pronotional materials. Followng a
protracted and contentious di scovery period, all plaintiff's
clains other than its claimfor violation of the Pennsylvani a
Unfair Trade Practices and Consuner Protection Law, 73 Pa. Stat.
Ann. 8§ 201-1, et seq. ("UTPCPL"), were dism ssed by the court.
The UTPCPL clai mwas voluntarily dismssed by plaintiff after it
becane apparent it was basel ess. By Mnorandum and Order dated
August 31, 1999, the court permtted dismssal only with

prejudi ce and the court ordered the case closed. See Horizon

Unltd., Inc. v. Silva, Gv. No. A 97-7430, 1999 W 675469 (E.D

Pa. Aug. 31, 1999).

During discovery, plaintiff had requested flight test data
def endants sought to withhold as confidential. This information
was ultimately produced subject to a Septenber 16, 1998
Confidentiality and Protective Oder ("CPO') limting al
di scovery materials marked "confidential" to use by certain
people, including the attorneys in this action but not the
parties thensel ves, unless otherw se approved by the court. On
Cctober 9, 1998, the court issued an order permtting plaintiff's
expert, Richard Adler ("Adler"), to review the confidenti al
flight test data subject to his agreenent to be bound by the CPO

Adl er, having agreed to conply with the terns of the CPQ

was given a copy of the flight test data to prepare an expert



report. On Novenber 16, 1998, plaintiff's |ocal counsel, Tracey
Candasan, Esq. ("Oandasan"), filed plaintiff's pretrial
menmorandum with Adler's report, in the clerk's office. This was
done at the instruction of plaintiff's | ead counsel, Mrtin

Pedata, Esq. ("Pedata"), who had been admtted pro hac vice. The

pretrial menorandum and expert report were not filed under seal;
plaintiff did not mark the report "Confidential," but "Appendi x
A" of the expert report, the flight test data itself, was not
filed at all.

On Novenber 28, 1999, after the action was dism ssed with
prejudi ce and the case closed, Array wote Gandasan to request a
copy of the flight test data, Adler's expert report, and other
docunents. Array erroneously believed the data was no | onger
confidential as a result of a Menorandum and Order issued by a
different judge in another action involving the sane parties.
After consulting with Pedata, OGandasan infornmed Array on Decenber
2, 1999, that the flight test data renmai ned confidential, but she
encl osed a copy of Adler's filed report (w thout "Appendix A"
the flight test data) as well as a copy of the CPO

I n Decenber, 1999, defendants discovered imges fromAdler's
report and commentary about the report on Array's web site.

Def endants argued that filing Adler's report of record and
transmtting the report to Array permtted Array to post the

report on his web site, in violation of the Septenber 16, 1998



CPO. The flight test data was not filed or otherw se
dissemnated in its original form but defendants argued that the
body of the report referred to the data in sufficient detail that
its dissem nation violated the CPO

Finding that Array, Pedata and Gandasan viol ated the CPQ
this court granted defendants' notion for contenpt and
sanctions.® Upon the finding of contenpt, the court ordered on
June 7, 2000, that, “[n]o further information regarding the
expert report of Richard Adler shall be comunicated in any form
by Paul Array; any failure to conply with this order shall be a
contenpt of court punishable by a coercive fine of no | ess than

$100,000.” Horizon Unltd., Inc. v. Silva, No. CGv. A 97-7430,

2000 W. 730340, at *5 (E.D. Pa. June 7, 2000). On Septenber 11
2001, defendants filed this notion for contenpt of the Septenber
16, 1998 CPO and June 7, 2000 Order after references to Adler’s
report again appeared on the Horizon web site
(“seawi ndbui | ders.conf).* At oral argunent, the court granted
both parties | eave to present additional evidence; plaintiff

subm tted additional evidence and an acconpanying brief.

3The court subsequently deni ed Pedata’s notion for
reconsi deration of the finding of contenpt.

“‘Because there is sone evidence that Array transferred
ownership of the website to Janos Dosa (“Dosa”), he was al so
nanmed as an alleged contemmor in petitioner’s notion for
contenpt. Defendants have not pursued a finding of contenpt
agai nst Dosa.



Def endants noved to strike plaintiff’'s post-hearing brief.

Dl SCUSSI ON

A. Def endants’ ©Mtion to Strike Plaintiff's Post-Arqunent Bri ef

By Order dated March 8, 2001, the court left the record open
until March 15, 2001; both sides were permtted to “present
addi tional evidence regardi ng defendants’ notion” on or before
that date. No |eave was given to submt post-argunent briefs.
Def endants’ notion to strike will be granted. The court will not
consider plaintiff’s post-argunent brief.

B. Def endant s’ ©Motion for Enforcenent of Contenpt

“Coercive contenpt sanctions ‘look to the future and are
designed to aid the [petitioner] by bringing the defiant party

into conpliance with a court order;’” “conpensatory sanctions
seek to ‘conpensate the conplai nant through the paynent of noney

for damages caused by past acts of disobedience.” United States

v. Basil Investnment Corp., 528 F. Supp. 1225, 1228 (E. D. Pa.

1981) (Shapiro, J.)(quoting Latrobe Steel Co. v. United

St eel workers, 545 F.2d 1336, 1344 (3d Cir. 1976)), aff’'d, 707

F.2d 1401 (3d Cr. 1983).
In civil contenpt proceedings, the petitioner bears the

burden of establishing the respondent’s non-conpliance. The



petitioner nmust show by “clear and convi ncing evidence” that the

respondent has di sobeyed the court’s order. See Quinter v.

Vol kswagen of Am, 676 F.2d 969, 974 (3d Cir. 1982); Schauffler

v. Local 1291, 292 F.2d 182, 190 (3d Gr. 1961); Fox v. Capital

Co., 96 F.2d 684, 686 (3d Cr. 1938). |If there is “ground to
doubt the wrongful ness of [respondent’s] conduct,” the petitioner
has not nmet its burden. Quinter, 676 F.2d at 974; see Fox, 96
F.2d at 686.

To establish contenpt, the petitioners nust prove that : (1)

a valid court order existed; 2) the respondent knew of the order;

and (3) the respondent disobeyed the order. See Roe v. Operation

Rescue, 54 F.3d 133, 137 (3d Cr. 1995). Petitioners need not

prove that respondent’s di sobedience was willful. See MConb v.

Jacksonville Paper Co., 336 U S. 187, 191 (1949); Harley-

Davidson, Inc. v. WlliamMrris d/b/a Bill's Custom Cycles, 19

F.3d 142, 148 (3d Cir. 1994); Waste Conservation, Inc. v. Rollins

Envir. Servs., Inc., 893 F.2d 605, 609 (3d Gr. 1990). The

di sobedient party’ s good faith does not bar a finding of

contenpt. See Harley-Davidson, 19 F.3d at 148.

“There is general support for the proposition that a [party]
may not be held in contenpt as long as it took all reasonable

steps to conply.” Harris v. Cty of Phila., 47 F.3d 1311, 1324

(3d Cir. 1995)(assum ng arguendo that substantial conpliance is a

defense to civil contenpt, the court found the accused party did



not nmeet its burden of showing that it nmade a good faith effort
to take all reasonable steps to conply with the court’s order);

Robi n Whods Inc. v. Wods, 28 F.3d 396, 399 (3d Cr.

1994) (stating that even if the court were to recogni ze
substantial conpliance as a defense to contenpt, it would not

apply in that case). See also General Signal Corp. v. Donallco,

Inc., 787 F.2d 1376, 1379 (9th Cr. 1986); United States Steel

Corp. v. United Mne Wrkers, 598 F.2d 363, 368 (5th Cr. 1979);

VWashi ngton Metro. Area Transit Auth. v. Amal gamated Transit

Uni on, 531 F.2d 617, 621 (D.C. Gr. 1976); Halderman v. Pennhur st

State Sch. & Hosp., 154 F.R D. 594, 608 (E.D. Pa. 1994); Merchant

& Evans, Inc. v. Roosevelt Bldg. Prods. Co., Inc., No. 90-7973,

1991 W 261654, *1 (E.D. Pa. Dec. 6, 1991). The respondent nust
“show that it has made ‘in good faith all reasonable efforts to

conply.”” Harris, 47 F.3d at 1324 (quoting Ctronelle-Mbile

Gathering, Inc. v. Watkins, 943 F.2d 1297, 1301 (11th Grr.

1991)).

There is no dispute in this action that valid court orders
exi sted, and that Array and Horizon had know edge of them There
is a dispute whether: (1) the orders were di sobeyed; and (2) even
if they were di sobeyed, there was substantial conpliance.

I n support of their notion, defendants submitted a Septenber
4, 2000, print-out fromthe “seawi ndbuil ders.coni web site. This

print-out was the sane as the one submitted by defendants in



Decenber, 1999, in support of their initial notion for contenpt,
except that there were bl ank spaces where the scanned copi es of
excerpts fromAdler’s report once were.

Array does not dispute that his coments were back on the
web site on Septenber 4, 2000. They were the sane comments on
whi ch the court based its prior finding of Array’s contenpt of

the CPO. See Horizon, 2000 W. 730340 at *3(“Array violated the

CPO when he posted portions of the [Adler] report with commentary
on his web site.”)(enphasis added). The Septenber 4, 2000, re-
posting of Array’s comments on the “seaw ndbuil ders.conf web site
was in violation of the Septenber 16, 1998 CPO and the June 7,
2000 Order that Array not communi cate any information concerning
the Adler Report in any formin the future.

Array argues that even if a technical violation of the
court’s Orders occurred, he should not be held in contenpt
because he substantially conplied. He contends he: (1) did not
own the web site in Septenber, 2000; and (2) destroyed al
el ectronic copies of his comments.

Array testified that he sold the web site to Seaw nd G oup
International Ltd. (“SAE”). It is unclear whether and when the

sal e took place.®

SArray did not offer any docunents pertaining to the sale
other than a March 31, 2000, letter from Dosa (part-owner of SQ3)
reflecting SA’s interest in purchasing the web site. H's
attorney, Joseph Mtchell, Esq., averred that Dosa did not make
hi nsel f avail abl e for a deposition or produce any documents

8



On August 11, 2000, Array sent via fax a “Regi strant Nane
Change Agreenent” formto Network Sol utions, indicating that SG
woul d be the new owner of the domain nane (the web site).® Array
admtted he never followed up with Network Sol utions to ascertain
whet her the registration had been transferred.” As of March 8,
2001, Network Solutions listed Array as the admnistrative and
billing contact for “seaw ndbuil ders.conf and Dosa as the
techni cal contact. See Defs.’ Post-Argunent Subm ssions, Ex. 5.

Based on his assertion that he transferred ownership of the
site to SE, Array argues he is not responsible for the re-
posting of his coments on that web site in Septenber, 2000. In
April, 2000, Array deleted the electronic copy of Adler’s report
and his comments, but the comments renmi ned on a back-up disk he
gave SA in connection with the alleged transfer. On Septenber 7

or 8, 2000, after he was notified by his counsel that defendants

because “as a conpetitor to [sic] SNA he did not want to be
subject to likely questioning by SNA's counsel intended to
illicit [sic] conpetitively sensitive information.” Mtchel
Aff. at 2. This may be an explanation but it is hardly an
excuse.

®Dane Hill, custodian of records for Verisign, Network
Sol utions’ parent conmpany, testified at deposition that Network
Sol utions received the fax on August 11, 2000 and al so received
the original formby mail on August 22, 2000. Hill Dep. at 8-9.

‘On Septenber 14, 2000, Network Solutions sent an email to
Dosa, carbon copied to Array, inform ng themthat Network

Sol utions could not process the transfer request. H Il Dep. at
10. Network Solutions received no response to that email. Hil
Dep. at 10.



had found his coments on-line, Array contacted SG. Wen SG
changed the server of the “seaw ndbuil ders.conf web site, it used
t his back-up CD and i nadvertently upl oaded Array’s comments. 8

SE@ found the file containing the cooments a few days | ater and
del eted them on Septenber 14, 2000.

Even though Array’s lack of credibility has been quite
evident during this protracted |itigation, the court cannot now
find an intent to violate court orders by clear and convinci ng
evi dence.

CONCLUSI ON

Def endants have not proved by clear and convincing evi dence
that Array di sobeyed court orders. Array’s comments did appear
on-line but it may have been inadvertent.® Defendants’ notion
wi |l be denied.

An appropriate Order follows.

8There is a dispute whether the coments coul d be accessed
through a Iink on the “seaw ndbuil ders.coni web site or whether
it was necessary to type in the exact address for the coments to
access them it is not disputed that they could be accessed for
several days in Septenber, 2000.

°Despite the contrary testinony of the technical
manager/internet contact for SNA, M chael Pastelak, it is unclear
whet her the flight test data gathered in 1993-1995 is still
proprietary, confidential information in need of protection. See
Pasktel ak Aff. at f2.

10



IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HORI ZON UNLI M TED, | NC. : CIVIL ACTI ON
V.
RI CHARD SI LVA & SNA, | NC. ; NO. 97-7430
ORDER

AND NOW this 10th day of My, 2001, upon consideration of
defendants’ notion to strike plaintiff’s post-hearing brief

[ Docket #179],
[ Docket #158],

1.
argunent brief

2.
DENI ED.

def endants’ notion for enforcenent of contenpt
and the responses thereto, it is ORDERED that:

Def endants’ notion to strike plaintiff’s post-
i s GRANTED.

Def endants’ notion for enforcenment of contenpt is

S.J.
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