IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

A J. LYNAM et al., : ClVIL ACTI ON
: NO. 00-3002
Pl ai ntiffs,
V.

HELLER FI NANCI AL, INC., et al.

Def endant s.

MEMORANDUM
EDUARDO C. ROBRENO, J. April 30, 2001

Plaintiffs, a Pennsylvania married couple, have brought
this indemity action against Heller Financial, Inc. (“Heller”),
a Del aware corporation; Buccino & Associates (“Buccino”), an
II'linois corporation; and Robert J. Starzyk (“Starzyk”), a
Georgia resident. Presently before the court is defendants
Hel I er, Buccino, and Starzyk’s notions to dismss which were
converted into notions for summary judgnment as well as
plaintiffs’ nmotion for extension of time to respond to
defendants’ notions for summary judgnent.

Plaintiffs indemity action allegedly arises out of an
earlier default judgnent rendered in favor of plaintiffs against
Jackson and Coker, Inc (“J&C'), a Georgia corporation currently
defunct. Plaintiffs sued J&C for malicious prosecution in this
court for J&C s all eged unsuccessful attenpt to seek repaynent of
a secured note on a hone plaintiffs owned in CGeorgia. Although

bei ng served with process, J&C failed to answer or otherw se



defend the lawsuit. On June 14, 1996, a $400, 000 def aul t
j udgnment was entered against J&C Thereafter, J&C filed a
bankruptcy petition.

Plaintiffs now all ege that Starzyk, fornmer President
and CEO of J&C at the tinme of the events described above, nade
the decision to sue the plaintiffs on the secured note.
Plaintiffs further allege that while he was J&C s CEQ, Starcyk
al so was Vi ce-President and Manager of Bucci no Associ ates
(“Buccino”). Plaintiffs also claimthat Heller, as J&C s “nost
significant creditor,” directed J& to hire Starzyk as J&C s CEO
and hire Buccino to collect J&C s receivabl es, including
plaintiffs’ debt to J&C Based on these clains, plaintiffs
conclude that Starzyk acted as an agent of Heller and Buccino in
the malicious prosecution action which led to the entry of the
agai nst J&C.

Defendants filed notions to dismss the plaintiffs’
conplaint. On Novenber 29, 2000, the court held a hearing on the
defendants’ notions to dismss. On February 2, 2001, the court
on its own notion converted the notions to dismss into notions
for summary judgenent and gave the plaintiff the opportunity to
file a brief in opposition to the now converted notions for
sumary judgnent or, in the alternative, to request “leave to
subnmit affidavits, to take depositions, or to conduct discovery

before the court rules on the defendant’s notions for summary



judgnent.”! On February 13, 2001, the plaintiffs filed an
objection to defendants’ notions for summary judgnent clai m ng
that, pursuant to Federal Rule of Cvil Procedure 56(f),

addi tional discovery was needed in order to oppose the summary
judgnent notion. A hearing on the plaintiffs’ request for

addi tional discovery and the notions for sunmary judgnment was
hel d on March 2, 2001.

Def endants argue in their now converted notions for
summary judgnent that the plaintiffs’ clains fail as a nmatter of
| aw because plaintiffs are not the assignees of any claimfor
indemmity from J&C and because, even if plaintiffs had been
assi gned such a claim the plaintiffs cannot show that J&C was
not primarily liable for the malicious prosecution. Plaintiffs
respond in their request for discovery under Rule 56(f) that they
need di scovery to show that J&C assigned its alleged claim
agai nst defendants and that J&C was not primarily liable for the
mal i ci ous prosecution of the plaintiffs.

The court finds that plaintiffs have failed to conply
with the requirenents of Rule 56(f), and, therefore, the
plaintiffs’ notion for extending the tinme of discovery shall be

deni ed. Furt hernore, because the court finds that there exists

! See Order of February 2, 2001 (doc. no.31), converting the
defendants’ notions to dismiss to notions for summary judgnent,
and granting plaintiff an opportunity to file a reply brief to
t hose now converted notions for summary judgment, or in the
alterative, filing an affidavit under Rule 56(f) for conducting
di scovery in response to those notions.
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no genui ne issue of material fact that J&C has not assigned
plaintiffs any alleged indemity claimand because J&C, as a
matter of law, is not secondarily liable, as required by common
| aw i ndemmi fi cation, defendants’ notion for summary judgnent
shal | be granted.

As to the request to conduct further discovery, a Rule
56(f) notion nmust “identify with specificity what particular
information is sought; how, if uncovered, it would preclude
summary judgnent; and why it has not previously been obtained.”

St.Surin v. Virgin Island Daily News, Inc., 21 F.3d 1309, 1314

(3d Cr. 1994); Hancock Industries v. Schaeffer, 811 F.2d 225,

229-30 (3d Cr. 1987). Courts may deny Rule 56(f) notions for

failing to conply with its requirenents. See Insulation Corp. of

Anerica v. Hunstman Corp., 2000 W. 49370, *8 (E. D.Pa. Jan. 18,

2000). In this case, plaintiffs have failed to conply with the
requi renent that they specifically nane what information they
w Il specifically seek, such as depositions, interrogatories, or
docunent requests, and have failed to explain why such discovery
has not yet been obtained. Rather, plaintiffs have sinply rested
their claimon a wish list of what they would like to prove in
order to establish their claim Because the request for an
extension of time to conduct discovery fails to conply in al
respects with Rule 56(f), the request will be deni ed.

As to the merits, plaintiffs claimthat, as J&C s

assi gnees, they stand in the shoes of J&C in a claimfor
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i ndemmi fication agai nst defendants. As an initial matter, in
order for plaintiffs to stand in the shoes of J& with respect to
any alleged indemity claim the plaintiffs nust establish that
J&C has assigned thema claimthat J&C itself has agai nst the
defendants. In their notion to extend di scovery, the plaintiffs
argue that they are entitled to discovery, in part, because they
need to determ ne “whether [J&C] will agree to [p]laintiffs’
action in indemity.” Such a statenent is an acknow edgnent by
plaintiffs that J&C has never assigned any alleged claimit nmay
have agai nst defendants to plaintiffs. Because plaintiffs have
admtted that J&C has never assigned them any cl ai m agai nst

def endants, the defendants’ notions for summary judgnent shall be
gr ant ed.

Even assuming that the plaintiffs could establish the
assi gnnent of J&C s al |l eged cl ai ns agai nst defendants, the
plaintiffs’ claimfor indemification still fails for another
reason. In order to establish a common |aw i ndemmifi cation
claim the plaintiffs would need to prove that J&C was only
secondarily, not primarily, |iable for the malicious prosecution

of the plaintiffs. See Builders Supply Co. v. MCabe, 366 Pa.

322, 77 A 2d 368, 370 (1951). Secondary liability is not a
| esser degree of fault, but instead is “distinguished from
primary liability . . . [by the fact that it is] fault that is

i mputed or constructive only. Sirianni v. Nugent Bros.

Inc., 506 A 2d 868 (Pa. 1986) (quoting MCabe, 77 A 2d at 371).
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In this case, plaintiffs obtained a judgnent agai nst J&C based on
mal i ci ous prosecution in a previous lawsuit. This court, in that
earlier case, awarded punitive damages based on J&C s conduct in
the matter. Therefore, as a matter of law, J&C is primarily and
not secondarily liable for the malicious prosecution of the
plaintiffs.?2

For the reasons stated above, the plaintiffs’ notion to
extend discovery is denied and the defendants’ notions for
summary judgnent are granted.

An appropriate order follows.

2 To the extent that plaintiffs argue that Starzyk as well
as Heller and Buccino were the agents of J&C and, therefore, were
principally responsible for the malicious prosecution, such a
t heory does not make J&C secondarily liable. Under the principle
of agency, a corporation is bound by the acts of its corporate
officers. See Lokay v. Lehigh Valley Cooperative Farners, 342
Pa. Super. 89, 97, 492 A 2d 405, 409 (Pa.Super. 1985). 1In this
case, this court inposed a judgnment against J&C based on the acts
of Starzyk. Such a conclusion nmakes J&C primarily |iable, not
secondarily liable. Consequently, whatever the |evel of
i nvol venent of Starzyk, Heller, and Buccino in the nmalicious
prosecution, J&C remains primarily liable and, therefore, is not
entitled to i ndemnification.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

A J. LYNAM et al., : ClVIL ACTI ON
: NO. 00-3002
Pl ai ntiffs,
V.

HELLER FI NANCI AL, INC., et al.

Def endant s.

ORDER

AND NOW this 30th day of April, 2001, upon
consideration of plaintiffs’ notion to conduct discovery in
support of their opposition to defendant’s notion for summary
j udgnent pursuant to Rule 56(f) (doc. no. 20) and defendants’
nmotions to dismss (converted into notions for summary judgnent
by order of the court) (doc. nos. 6, 9, & 10), it is hereby
ORDERED t hat :

1) Plaintiffs’ notion to conduct discovery (doc. no.
20) is DEN ED

2) Defendants’ notions to dismss (converted into
nmotions for summary judgnent by order of the court) (doc. nos. 6,
9, & 10) are GRANTED;

3) It is further ordered that, judgnent having been
entered in favor of the defendants, the case shall be marked as

CLCSED.

AND I'T I S SO ORDERED



EDUARDO C. ROBRENO, J.



