IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CIVIL ACTI ON
V.

48. 86 ACRES OF LAND, MORE OR LESS

KNOMN AS TRACTS 24, 24-1 AND 35

LOCATED | N THE COMVONVEALTH

OF PENNSYLVANI A, DELAWARE COUNTY
BOROUGHS OF PROSPECT PARK AND

NORWOOD, SI TUATED APPROXI MATELY

2.3 M LES WEST OF PHI LADELPHI A

| NTERNATI ONAL Al RPORT, NORTH

OF DARBY CREEK, SOUTH OF CHESTER

Pl KE ROUTE 13, DARBY REALTY CO :
INC., et al. : NO. 98-2177

VEMORANDUM AND ORDER

HUTTON, J. April 30 , 2001

Presently before this Court are Mdtion of United States for
Court Order Authorizing Expedited Entry Upon Defendants’ Property
and Enl argenent of Tinme for Discovery (Docket No. 62), Defendants’
Response to Mdtion of United States for Court Order Authorizing
Expedited Entry Upon Defendants’ Property and Enl argenent of Tine
for Discovery (Docket No. 63), Rely [sic] of the United States to
Def endants’ Response to Mtion for Court Oder Authorizing
Expedited Entry Upon Defendants’ Property and Enl argenent of Tine
for D scovery (Docket No. 64), United States’ Mdtion in Limne that
Def endants Have \Waived Their Rights to Trial by Jury (Docket No.
68), Defendants’ Response to the United States’ Mtion in Limne
That Defendants Have Waived Their Rights to Trial by Jury (Docket

No. 74), United States’ Mtion in Limne to Exclude Defendants’



Evidence Relating to Informal Wetlands Survey (Docket No. 70),
Def endants’ Response to the United States’ Mdtion in Limne to
Excl ude Defendants’ Evidence Relating to Informal Wetlands Survey
(Docket No. 73), United States’ Mtion in Limne to Exclude
Def endants’ Evidence Unrelated to the Current Market Value of the
Property (Docket No. 69), Defendants’ Response to Plaintiff’s
Motion in Limne to Exclude Defendants’ Evidence Unrelated to
Current Fair Market Value of the Property (Docket No. 72), United
States’ Motion in Limne to Exclude Appraisal of Defendant’s [sic]
Expert, Kenneth P. Barrow, Jr. (Docket No. 71) and Defendants’
Response to the United States’ Mtion in Limne to Exclude
Appr ai sal of Defendants’ Expert, Kenneth P. Barrow, Jr. (Docket No.

75). For the foll ow ng reasons, the Motions are DENIED i n part and
CGRANTED i n part.

1. Mbtion of United States for Court O der Authorizing Expedited
Entry Upon Defendants’ Property and Enlargenent of Tine for

D scovery
On Septenber 8, 2000, an Order of this Court authorized a

period of seventy-five days for discovery, ending on Cctober 23,
2000. On Cctober 5, 2000, the United States al so served its Second
Request for Production of Docunents and Entry Upon Land. That

request was pursuant to Federal Rules of Civil Procedure 34.1

! Federal Rule of Givil Procedure 34(a) provides, in part, that “any
party may serve on any other party a request . . . to permt entry upon
designated | and or other property in the possession or control of the party
upon whomthe request is served for the purpose of inspection and measuri ng,
surveyi ng, photographing, testing, or sanpling the property or any designated
obj ect or operation thereon, within the scope of Rule 26(b).”
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Def endants renmai ned silent on the matter. As a result, the United
States, on Cctober 23, 2000, filed a nmotion for a court order
authorizing expedited entry upon Defendants’ property and
enl argenent of tine for discovery.
Defendants contend that the their expert’s devel opnent
pr oposal s
wth the exception of the marina area, a permtted use in
wet | ands, did not interfere with the tidal wetlands or other
wet | ands. Any roads or the |i ke which nmay be required for the
devel opnment and whi ch may i nvol ve wetl ands are permtted as of
right by applicable regulation. Accordingly, no reports
relative to wetlands are attached to
their expert’s proposal. See Defs.[’] Response to Mt. of the
United States for Court Oder Authorizing Entry Upon Defs[’]
Property and Enl argenent of Tine for Discovery, at 3. Defendants
al so assert that the “proposed devel opnment of the property as
described in their experts report, other than the permtted marina
use, was not going to inpermssibly interfere with the wetl ands,
therefore such reports are not necessary.” See Defs.[’'] Response
to Mot. of the United States for Court Order Authorizing Entry Upon
Defs[’] Property and Enlargenment of Tinme for Discovery, at 4.
Plaintiff’s notion this Court for an Order authorizing entry
ont o Def endants | and because al t hough Def endants’ expert certifies
that the highest and best use of the property at issue would be
devel opnent, the expert does not anal yze what inpact the presence

of the wetlands woul d have on such devel opnent. Plaintiff asserts

that if the wetlands fall within the jurisdiction of the U S. Corps
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of Engi neers, Defendants nust apply for permts under 8§ 404 of the
Clean Water Act before taking any action that would adversely
i npact the wetlands. See Mdit. of United States for Court Order
Aut hori zi ng Expedited Entry Upon Defs[’] Property and Enl ar genent
of Time for Discovery, at 2. Plaintiff contends that this permt
process is both | engthy and expensive and nmay result in rejection
or substantial nodification of a devel opnent plan, and require a
mtigation of any damage to the wetlands on a one to one ratio.
Thus, Plaintiff contends, these considerations have a maj or inpact
on the value of the property. The only way to determ ne whet her
jurisdictional wetlands exist on the property is to conduct a
wet | ands delineation survey. See id. at 3-4. Based on the stated
rel evance of this discovery request to the issue in this case,
Plaintiff’s notion is granted.

2. Mbtion in Limne that Defendants Have VWaived Their Right to
Trial by Jury

The United States filed its Conplaint for Condemati on and
Notice of Condemmation on April 24, 1998. In that Conplaint, the
United States requested a trial by jury. Defendants were served
with a copy of the Conplaint and Notice of Condemmation by and
t hrough their current counsel. Defendants did not respond to the
Conplaint in the period of tine established by Federal Rule of
Cvil Procedure 71A(e). Def endants did not file their entry of
appearance and Answer until Septenber 30, 1998, sone five nonths

later. On February 3, 2000, the United States filed an Amended
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Conpl ai nt and Amended Notice of Condemmation, in order to add a
third tract to the property to be condetmed. No jury demand was
made in the Anended Conpl ai nt.

The United States now noves for a ruling in |limne that
Def endants have wai ved their rights to a trial by jury. Rule 71A,
titled “Condemmation of Property,” states “[t]he Rules of Gvi
Procedure for the United States District Courts govern the
procedure for the condemati on of real and personal property under
the power of em nent donain, except as otherwi se provided in this
rule.” See Fed. R Cv. P. 71A. A reading of Rule 71A reveals
that the Rule is silent concerning the withdrawal of a demand for
a jury trial. In such circunstances, the ordinarily applicable
rules of procedure, if any, govern by operation of subsection (a)
of Rule 71A. See, e.g., Kirby Forest, 467 U S. at 18 (holding
t hat | andowner may nove to anmend award of conpensati on under Rule
60(b)); United States v. 416.81 Acres of Land, 525 F.2d 450, 455
(7th G r.1975) (applying provisions of Rules 26(b)(4) and 37(a)(2)
to | and condemmati on proceeding); United States v. Evans, 365 F. 2d
95, 98 (10th Cir.1966) (finding that Rule 54(b) controls finality
of judgnent that does not resolve all clains in condemation
action); Cunningham 246 F.2d at 333 (explaining that |and
comi ssi on nust nake findings of fact i n accordance with provisions
of Rule 52(a)). In this instance, Rule 71A(h), which deals wth

trial, is silent and by its silence, the Rule allows for the



application of the "general framework of the Federal Rules . . . .”
Fed. R Cv. P. 71A(a) advisory commttee’ s notes, original report.
71A(h) does not address whether a party may sinply withdraw its
tinmely request for a jury trial w thout obtaining consent fromthe
opposi ng party. Recei ving no express guidance from the text of
subsection (h), the Court | ooks to the other rul es of procedure for
an answer .

The Court | ooks to Federal Rule of Evidence 38, which governs
the preservation of the right to a jury trial in other civil
actions. Federal Rule of G vil Procedure 38 provides that “[a]
demand for trial by jury made as herein provided nmay not be
wi t hdrawn wi thout consent of the parties.” See Fed. R Cv. P
38(d).

Here, the United States nmade a demand for a trial by jury
within the time period provided by Rule 71A. The United States has
not notioned this Court to wthdrawits demand for atrial by jury.
In light of these facts, the Court does not see the rel evance of
whet her Def endants have waived their right to a trial jury because
the United States has demanded a trial by jury that has not been
wi t hdr awn.

Even had the United States notioned this Court towthdrawits
demand for a jury trial, it is clear from Defendants’ subm ssions
that it would not consent to such withdrawal. See Defs.[’'] Meno.

of Lawin Support of Defs.['] Oppositionto the United States’ Mot.



in Limne that Defs. Have Waived Their R ght to Trial by Jury, at
1. Rule 38 requires consent of the parties before a demand for a
jury trial can be withdrawn. Because Defendants’ assert that such
consent is not forthcomng, Plaintiff’s notion in |limne that
Def endants have waived their right to a jury trial is denied on
this alternative ground.

3. Mbtion in Linmne to Exclude Defendants’ Evidence Relating to
| nformal Wetl ands Survey

On Septenber 8, 2000, the parties entered into a stipulation
that required that the parties identify their respective expert
w t nesses and exchange reports on Septenber 18, 2000. Defendants
did not identify a wetlands expert w tness. Defendants were under
the m staken belief that because their wetlands expert was not
going to be used as the Defendants’ expert at trial, but may be
used as a rebuttal w tness, he need not be identified in discovery.
Contra, Court’s Order of Septenber 8, 2000, Y 2 (stating parties
stipulate and propose to Court that to assist with the orderly and
efficient discovery in matter, parties agree to identify their
expert w tnesses and exchange appraisals and other expert reports
concerning existence of contami nation on property no later than
Sept enber 18, 2000.)

The United States contends that any evidence relating to an
analysis of wetlands on the property should be excluded. In
response, Defendants note that their expert, Kenneth P. Barrow,

does not intend to testify as an experts on wetl ands, rather he
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will testify as an expert on real estate and related matters. To
the extent that this, or any expert, seeks to testify as an expert
on wetlands, the United States’ notion is granted because
Def endants have failed to conply with Federal Rule of GCvil
Procedure 26(a)(2)(B). As a result, United States’ Mdtion in
Limne to Exclude Defendants’ Evidence Relating to |[Infornal
Wet | ands Survey is granted.

4. Mtion in Limne Exclude the Appraisal of Defendants’ Expert

The Court denies with | eave to renewthe United States’ Mdtion
in Limne to Exclude the Appraisal of Defendants’ Expert because
the Court has determned that a hearing is required to determ ne
the adm ssibility of Defendants’ expert’s appraisal.

5. United States’ Mtion in Limne to Exclude Defendants’
Evi dence Unrel ated to the Current Market Val ue of the Property

The United States seeks to exclude Defendants’ reference to
evi dence unrel ated to the current market val ue of the property. In
particular, the United States seeks to bar the adm ssion of
testinmony that “the United States Governnent, its agencies and
enpl oyees, have interfered with [the Defendants’] ownership of the
Property . . . and caused themfinancial harm” See Gov't Mdt. in
Lim ne to Exclude Defs.[’] Evidence Unrelated to the Current Market
Val ue of the Property, at 2. Al t hough not specific as to the
evi dence of the particular conduct the United States seeks to have
excluded, the United States’ Mtion indicates that it believes the

Def endants w Il attenpt to introduce evidence of inverse
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condemation or to rai se a defense to the condemmati on action. See
Gov't Mot. in Limne to Exclude Defs.[’] Evidence Unrelated to the
Current Market Value of the Property, at 3-4. The United States
bel i eves such evidence is irrelevant to the fair market val ue of
the property or wwll be used by Defendants’ “to blane [the United
States] for delays . . . and increase a valuation determ nation to
puni sh the United States and reward the Defendants.” See CGov't
Mt. in Limne to Exclude Defs.[’'] Evidence Unrelated to the
Current ©Market Value of the Property, at 5.

Def endants represent that they will not introduce evi dence for
t he purposes suggested by the United States. Rather, Defendants
posit that evidence of governnent conduct 1is relevant to
denonstrate that the Defendants never devel oped the | and because
the land was going to be condemed. See Defs.[’] Response to
Pl.[s"] Mot. in Limne to Exclude Defs.[’] Evidence Unrelated to
the Current Market Value of the Property, at 2. Def endant s’
proposed use for the evidence is not for the i nproper purposes that
t he governnent suggests. Consequently, the United States’ Motion
i s denied.

An appropriate Order follows.



| N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : ClVIL ACTION

V.
48.86 ACRES OF LAND, MORE OR LESS
KNOWN AS TRACTS 24, 24-1 AND 35
LOCATED I N THE COVWONVEALTH
OF PENNSYLVANI A, DELAWARE COUNTY
BOROUGHS OF PROSPECT PARK AND
NORWOOD, SI TUATED APPROXI MATELY
2.3 M LES WEST OF PHI LADELPHI A
| NTERNATI ONAL Al RPORT, NORTH
OF DARBY CREEK, SOUTH OF CHESTER
Pl KE ROUTE 13, DARBY REALTY CO :
INC., et al. : NO. 98-2177

ORDER

AND NOW this 30'" day of April, 2001, upon consideration
of Motion of United States for Court Order Authorizing Expedited
Entry Upon Defendants’ Property and Enlargenent of Tinme for
Di scovery (Docket No. 62), Defendants’ Response to Mtion of United
States for Court Order Authorizing Expedited Entry Upon Def endants’
Property and Enlargement of Time for Discovery (Docket No. 63),
Rely [sic] of the United States to Defendants’ Response to Mdtion
for Court Oder Authorizing Expedited Entry Upon Defendants’
Property and Enl argenment of Tine for Discovery (Docket No. 64),
United States’ Motion in Limne that Defendants Have Waived Their
Rights to Trial by Jury (Docket No. 68), Defendants’ Response to
the United States’ Mdtion in Limne That Defendants Have Waived
Their R ghts to Trial by Jury (Docket No. 74), United States’

Motion in Limne to Exclude Defendants’ Evidence Relating to



| nformal Wetl ands Survey (Docket No. 70), Defendants’ Response to
the United States’ Motion in Limne to Exclude Def endants’ Evi dence
Relating to Informal Wetlands Survey (Docket No. 73), United
States’ Mdtion in Limne to Exclude Defendants’ Evidence Unrel at ed
to the Current Market Value of the Property (Docket No. 69),
Def endants’ Response to Plaintiff’s Mdtion in Limne to Exclude
Def endants’ Evidence Unrelated to Current Fair Market Value of the
Property (Docket No. 72) United States’ Mdtion in Limne to Excl ude
Apprai sal of Defendant’s [sic] Expert, Kenneth P. Barrow, Jr.
(Docket No. 71) and Defendants’ Response to the United States’
Motion in Limne to Exclude Appraisal of Defendants’ Expert,
Kenneth P. Barrow, Jr. (Docket No. 75), |IT IS HEREBY ORDERED t hat :
1. Motion of United States for Court O-der Authorizing
Expedi ted Entry Upon Def endants’ Property and Enl ar genent
of Time for Discovery is GRANTED. |IT IS FURTHER ORDERED
that Defendants shall permt the United States to enter
upon the property at issue in this matter in order to
conduct a wetlands survey within five (5) days of the
date of this Order. |T 1S FURTHER ORDERED t hat di scovery
shall be conpleted within sixty-five (65) days of the
date of this Order.
2. Plaintiff’s notion in |imne that Defendants have wai ved
their right to a jury trial is DEN ED.
3. United States’ Mdtion in Linmne to Exclude Defendants’

Evi dence Relating to I nformal Wetl ands Survey i s GRANTED.



United States’ Mdtion in Limne to Exclude the Apprai sal
of Defendants’ Expert is DENNED with | eave to renew.

United States’ Mtion in Limne to Exclude Defendants’
Evi dence Unrelated to Current Fair Market Value of the

Property is DENI ED.

BY THE COURT:

HERBERT J. HUTTON, J.



