IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.
CHARLES LAWRENCE CALDWELL : NO. 94-310-01

MEMORANDUM AND ORDER

HUTTON, J. April 27, 2001

Presently before this Court are the Petitioner’s Mtion for
Reduction of Sentence Pursuant to Tile 18 U S.C. Sec. 3582(c)(2)
and U.S.S.G Sec. 5K2.0 as Anended Effective Sunday, Novenber 1,
1998 (Docket No. 112), and the Governnent’s Response in Opposition
to the Petitioner’s notion (Docket No. 113).

. 1NTRODUCTI ON

On August 2, 1994, the Petitioner, Charles Lawence Cal dwel |,
was indicted for alleged violations of 18 U S C 8§ 1951(a), 18
US C 8 924(c), and 18 U.S.C. 8 922(g). On January 19, 1996, the
Petitioner was convicted on all charges. On April 17, 1996, a
sent enci ng heari ng was hel d where a sentence was i nposed based upon
a total offense level of 20 and a crimnal history category of
five. Pursuant to the sentencing guidelines, the Petitioner was
sentenced to 78 nmonths on Counts 1 and 3, 60 nonths on Count 2 to
be served consecutively, fines totaling $1,250, and a specia
assessnent of $150. The Petitioner’s appeal of his conviction and

sent ence were deni ed.



After his direct appeals were denied, the Petitioner |odged
several collateral attacks against his conviction and sentence. On
Septenber 24, 1998, the Petitioner filed a notion pursuant to 28
U S. C 8§ 2255 which was denied on August 12, 1999. On August 26,
1999, the Petitioner filed a Wit of Error Coram Nobis which was
denied as noot on Cctober 7, 1999. On COctober 21, 1999, the
Petitioner made a notion for reconsideration of the denial of the
Wit of Error which was deni ed on Decenber 21, 1999. After several
unsuccessful attenpts to appeal these denials, the Petitioner filed
the notion for reduction of sentence which is the subject of this
opi ni on.

1. DI SCUSSI ON

Wth few exceptions, “[t]he court may not nodify a term of
i nprisonment once it has been inposed . . . .7 18 US.CA 8
3582(c) (West 2000). In an attenpt to nodify his term of
i mprisonment, the Petitioner invokes the exception contained in §
3582(c)(2) and relies upon a Novenber 1, 1998 anendnent to U S.
Sent enci ng Cui del i nes Manual 8 5K2.0. Section 3582(c)(2) gives the
court the authority to nodify a previously i nposed sentence in “the
case of a defendant who has been sentenced to a term of
i npri sonment based on a sentenci ng range that has subsequently been
| onered by the Sentencing Commission . . . if such a reduction is
consistent with applicable policy statenents issued by the

Sentenci ng Conmi ssion.” § 3582(c)(2). Section 5K2.0 is a policy



st at enent promul gated by the Sentencing Conm ssion which
constitutes the general provisions governing downward departures in
sent enci ng. See § 5K2.0. The Novenber 1, 1998 anendnent to §

5K2. 0 incorporated the Suprene Court’s holding in Koon v. United

States, 518 U. S. 81, 116 S. C. 2035 (1996), which has since been
interpreted to all ow downward departures based upon post-offense

and even post-conviction rehabilitation efforts. See United States

v. Sally, 116 F.3d 76, 79-80 (3d Cir. 1997); see also United States

v. Brock, 108 F.3d 31, 34-35 (4th Gr. 1997). The thrust of the
Petitioner’s argunent is that he has engaged in the requisite
extraordinary post-conviction rehabilitative efforts which would
merit a downward departure under the new § 5K2.0. Wi | e
acknow edgi ng that prior to Novenber 1, 1998 it was necessary for
t he Defendant to be back before the District Court for resentencing
to avail hinself of a downward departure based upon post-offense
rehabilitation, the Petitioner asserts that the anendnent to 8
5K2. 0 changed that requirenent.

Wi | e under standi ng that 8§ 3582(c)(2) is the proper vehicle to
nmodi fy a previously inposed sentence, the Petitioner proceeds to
confuse its function with that of § 5K2. 0. Section 5K2.0 gives the
court the authority to i npose a sentence outside of the sentencing
range but does not purport to establish when the Defendant nay
notion for a reduction in his sentence. See 8 5K2.0. To nodify a

termof inprisonnent previously inposed, the Petitioner nmust point



to an exception in 8 3582(c). See United States v. Thonpson, 70
F.3d 279, 281 (3d Cr. 1995)(stating applicable statute is 8§
3582(c)). Inthis notion, the Petitioner relies upon the exception
in 8§ 3582(c)(2).

The provisions of 8§ 3582(c)(2) are triggered when an anendnent
to the guidelines results in the lowering of the sentencing range
under which a defendant was sentenced. See 8§ 3582(c)(2). As a
prelimnary matter, the Court nust deci de whet her the anendnent to
8§ 5K2.0 resulted in the lowering of the range under which the
Petitioner was sentenced. Section 5K2.0 explains the manner in
which a court should exercise its discretion in “inpos[ing] a
sentence outside the range established by the applicable
guidelines. . . .” See 8 5K2.0. The language of 8 5K2.0 itself
indicates that it does not alter a sentencing range but instead
gives the court discretion to depart fromthe sentencing range if
certain circunstances are present. See 8§ 5K2.0. Because 8§ 5K2.0
does not provide a sentencing range, a change in 8 5K2.0 cannot
represent a change in the Petitioner’s sentencing range. Wthout
a lowering of the Petitioner’s sentencing range, the exception
| ocated in 8§ 3582(c)(2) is not triggered.

For the foregoing reasons, the Petitioner’s notion for a
reduction of sentence pursuant to 8 3582(c)(2) and 8§ 5K2.0 as
Amended Ef fective Sunday, Novenber 1, 1998 is denied.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.
CHARLES LAWRENCE CALDWELL NO 94-310-01
ORDER
AND NOW this 27th day of April, 2001, upon

consideration of the Petitioner’s Mdtion for Reduction of Sentence
Pursuant to Tile 18 U S.C. Sec. 3582(c)(2) and U.S.S.G Sec. 5K2.0
as Anended Effective Sunday, Novenber 1, 1998 (Docket No. 112), and
the Governnent’s Response in Qpposition to the Petitioner’s notion
(Docket No. 113), IT IS HEREBY ORDERED t hat the Petitioner’s Mition

i s DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



