IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DI ANE M BRACHVOGEL, : ClVIL ACTION
: NO. 00-1297
Pl ai ntiff,
V.

BEVERLY ENTERPRI SES, | NC.,
ET. AL.,

Def endant s.

VEMORANDUM AND ORDER

AND NOW this 27th day of April, 2001, upon consi derati on
of defendants’ notion for summary judgnent, plaintiff’s response in
opposition, and defendants’ reply brief, it is hereby ORDERED t hat
def endants’ notion for sunmary judgnent (doc. no. 13) is GRANTED i n
part and DENIED in part. The court’s order is based on the
foll ow ng reasoni ng:

Plaintiff alleges that, following her conplaints of
sexual harassnent, defendants retali ated agai nst her by di sm ssing
her fromher job as a sales manager, in violation of Title VII of
the Gvil Rights Act of 1964 (“Title VII") and the Pennsyl vania

Human Rel ations Act (the “PHRA’).! Defendants contend that they

1. dains made under both of these statutes are subject to the
sane anal ytical framework. See Garvey v. Dickinson College, 775
F. Supp. 788, 800 (M D. Pa. 1991) (citing Al egheny Housing
Rehabilitation Corp. v. Pennsylvania Human Rel ations Commin, 516
Pa. 124, 129, 532 A 2d 315, 318-19 (Pa. 1987)).
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are entitled to sunmary judgnent on those cl ai ns because plaintiff
cannot establish her prima facie case. Under Title VII and the
PHRA, in order to establish a prinma facie case for retaliation

plaintiff must show that: (1) she engaged in protected activity;
(2) she was subject to an adverse enpl oynent action; and (3) there
was a causal connection between the protected activity and the

di scharge. See Wodson v. Scott Paper Co., 109 F.3d 913, 920 (3d

Cr. 1997). Def endants contend that plaintiff has not raised a
genui ne issue of fact as to whether there was a causal connection
bet ween her protected activity and her dismssal. See Fed R G v.
Pro. 56(c).

According to plaintiff, defendants retal i ated agai nst her
for two separate instances of protected behavior. On May 1, 1998,
she notified her supervisor that two of defendants’ enpl oyees had
sexual ly harassed her. Following alleged retaliatory actions by
def endants follow ng her initial conplaint, she notified defendants
that she intended to file a conplaint with the Equal Enpl oynent
Qpportunity Conm ssion (“EEOC’) on August 21, 1998. See Pl.’'s Ex.
24, at 1. Def endants nmade the decision to termnate plaintiff
sonetinme in early Septenber. See Pl.’s Ex. 4, at 128 (stating that
t he deci si on was nmade roughly four weeks prior to Qctober 9, 1998).
In addition to her termnation, plaintiff points to defendants’
decisions to relieve her of supervisory duties over Account

Executives and to prohibit her from attending the conpany’s



nati onal neeting of sales managers in Dallas, Texas as evi dence of
defendants’ retaliatory aninus.

The conbination of: (1) tenporal proximty; and (2)
evi dence of an “ongoi ng antagoni sni directed by the enpl oyer at the
enployee is sufficient to raise a genuine issue of fact as to
whet her there was a causal |ink between an enpl oyee’ s protected

conduct and an adverse enpl oynent action. See Farrell v. Planters

Li fesavers Co., 206 F.3d 271, 280 (3d Gr. 2000) (“[T]imng and

ongoi ng antagoni sm have often been the basis for the casual [|ink
[ bet ween protected conduct and the adverse enpl oynent action]

7). In this case, the fact that the decision to termnate
plaintiff was made only a few weeks after she notified defendants
that she intended to file a conplaint with the EECC indicates a

tenporal proximty. See Kachmar v. SunGard Data Sys., Inc., 109

F.3d 173, 177 (3d Gr. 1997) (finding that a four nonth difference
was sufficient to establish a causal 1ink). Defendants’ conduct in
all egedly stripping plaintiff of her supervisory duties and barring
her froma national sal es neeting suggests an ongoi ng antagoni smin
between the tinme that plaintiff first conplained of sexual

harassnent and her term nation.?

2. In Farrell, the Third Crcuit noted that evidence of pretext
is also adm ssible “to establish the [causal] connection.” 1d. at
281. Therefore, the court relies as well on the evidence,

di scussed infra, by which plaintiff raises a genuine issue of
fact as to whether defendants’ stated reason for termnating her
was pretext for retaliation.
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Def endants argue that plaintiff has failed to show the
requi site causal connection because sone of the evidence of
plaintiff’s poor job perfornmance, defendants’ stated reason for
plaintiff’s dismssal, predated her conplaints of sexual
harassnment. They rely on a nunber of cases where courts found in
favor of the enployer where evidence of the enployee's

unsati sfactory performance preceded the enpl oyee’ s conplaints of

di scrim nati on. See Shaner v. Synthes, 204 F.3d 494 (3d Cr.

2000); Cohen v. Austin, 901 F. Supp. 945, 946 (E.D. Pa. 1995);

Garvey v. Dickinson College, 775 F. Supp. 788, 792 (M D. Pa. 1991).

Both Cohen and Garvey are distinguishable because those cases
i nvol ved non-jury verdicts where the plaintiffs carried the burden
of proof by a preponderance of the evidence. In this case,
however, the instant notion is one for sunmary judgnent, where
plaintiff has pointed to sufficient evidence of tenporal proximty
and ongoi ng antagonismto denonstrate the existence of a genuine
issue of fact that precludes entry of judgnent in favor of
def endants. See Fed. R Civ. Pro. 56(c).3

The other case upon which defendants rely, Shaner V.
Synt hes, 204 F.3d 494 (3d Cr. 2000), is also distinguishable. In

that case, unlike this one, the Third Circuit held that there was

3. In Cohen, the plaintiff survived a notion for summary
judgrment on his retaliation claim See Cohen, 901 F. Supp. at
946. Cohen thus denonstrates how application of the two

di fferent standards can produce different outcones when applied
to the same set of facts.
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neither a tenporal proximty between the plaintiff’s protected
activity and the alleged retaliation nor evidence suggesting that
the enployer held a discrimnatory aninus toward the enployee
Accordingly, given the tenporal proximty between plaintiff’s
protected activity and her term nation and the alleged ongoing
antagonismdirected at plaintiff, this court finds that plaintiff
has pointed to the exi stence of a genuine issue of material fact as
to whether there was a causal connection between her protected
activity and her term nation.

Def endants al so contend that they are entitled to summary
j udgnent because, in their view, plaintiff has failed to raise a
genui ne i ssue of fact whet her defendant’s stated nondi scrim natory
reason for termnating plaintiff was nerely a pretext for
retaliation. See Shaner, 204 F.3d at 501 (stating that, after the
enpl oyer articulates a non-retaliatory reason for its action, the
burden shifts back to the enployee to show that the enployer’s

stated reasons were “not its true reasons, but were a pretext for
discrimnation”). Plaintiff points to two pieces of evidence in
particular that, viewed in the |light nost favorable to plaintiff,
see id. at 500, permts an inference that defendants’ stated reason
was pretextual. First, a contenporaneous nenorandum prepared by
plaintiff’s supervisor articulating the supervisor’s reasons for

plaintiff’s term nation provides that one of those reasons for the

termnationis that plaintiff relayed information to certain other



enpl oyees that had been told to plaintiff by her supervisor in
confidence. See Pl.’s Ex. 28, at 0000122. Plaintiff points to
evi dence suggesting that defendants made the decision to fire her
before she could have disclosed this information to her co-
wor kers. * Gven the plaintiff’s version of the chronol ogy of
events, an inference may be drawn that defendants’ reasons as
stated in the nenorandum were pretext for discrimnation.

Second, one of the two witten reprimands that plaintiff
received prior to her termnation, but after she first conpl ai ned
of sexual harassnent, was for allegedly failing to submt paperwork
concerning newy hired enployees. Plaintiff received this
reprimand despite the existence of conflicting evidence that
plaintiff actually did send the paperwork. Def endants’ human
resources nanager, Barbara Toth, spoke with the newy hired
enpl oyee, who stated that she “could account for one tine of
knowi ng that [the paperwork] was nmailed.” See Pl.’s Ex. 20 at 90.
Def endants’ decision to discipline plaintiff in the face of the
conflicting evidence <could support plaintiff’s claim that
def endants’ fabricated a negative performance recordinretaliation

for her conplaints of sexual harassnent. The court thus finds that

4. In her deposition, plaintiff’s supervisor acknow edged t hat
the decision to fire plaintiff was made sonetinme in early
Septenber. See Pl.’s Ex. 4, at 128. Plaintiff was on vacation
t he week of Septenber 18, 1998, and clains that she only | earned
of the supposedly confidential information after she returned to
wor k on Sept enber 25, 1998.

-6-



t hese two pi eces of evidence raise a genuine issue of fact whether
defendants’ stated reason for discharging plaintiff was pretext for
retaliatory discrimnation

Def endants’ reliance on Shaner in support of its position
that plaintiff has failed to raise a genuine issue of fact with
respect to pretext is msplaced. In Shaner, as in the instant
case, the plaintiff enployee had received a sonewhat negative
performance evaluation prior to filing a conplaint wwth the EECC
Shaner, however, does not stand for the absolute proposition that
an enployer is always entitled to summary judgnent whenever it can
point to evidence of the enployee’'s poor job performance prior to
her conplaint of discrimnation in support of its position that the
enpl oyee was fired for continued poor performance. Rat her, the
exi stence of pre-conplaint evaluations containing performance
deficiencies is a factor that, depending on the circunstances, my
rebut a claimof pretext.

Moreover, the plaintiff in Shaner attenpted to use his
negati ve evaluation as evidence of retaliation, despite the fact
that he had received an alnost identical evaluation before the
enpl oyer even knew he had nultiple sclerosis, |et al one conpl ai ned
of discrimnation. The court rejected that argunent, as well as

all of the other evidence that the plaintiff claimed pointed to



discrimnation,® and concluded that “there is not sufficient
evidence to permt a reasonable factfinder to conclude that the
conpany acted with discrimnatory or retaliatory intent wth
respect to any of the chall enged conduct.” Shaner, 204 F. 3d at 502
(enphasis in original).

By contrast, in the instant case, in addition to the
evi dence of pretext discussed above, plaintiff points to other
evidence of retaliation in addition to her term nation, including
def endants’ decisions to relieve her of supervisory duties over
Account Executives and to prohibit her fromattendi ng t he conpany’s
nati onal neeting of sales nmanagers in Dallas, Texas. Therefore,
the evidence upon which plaintiff relies in this case is far nore
substantial than that wupon which the court in Shaner granted
summary judgnent to the enployer. Accordingly, the court finds
t hat defendants are not entitled to sunmary judgnent on plaintiff’s

retaliation clains under Title VII| and the PHRA

5. This evidence included, in addition to the poor work
performance eval uations, the denial of the computer training,,
the relocation of his office after he conplained that the
tenperature in his prior office aggravated his nedical condition,
al | eged mani pul ations of the tenperature in his new office by
unknown persons while he was at |unch, the enployer’s request
that he attend counseling, and his termnation. See Shaner, 204
F.3d at 501. It should be noted that plaintiff in Shiner was
term nated only after he was unable to return to work because of
his medi cal condition followi ng a six nonth nedical |eave of
absence. See id. at 499. Therefore, the enployer did not
contend that the plaintiff was term nated because of his poor
wor k performance, but rather because he was unable to work.
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Def endants al so seek summary judgnent on plaintiff’s
clainms for breach of the inplied covenant of good faith and fair
dealing. “[T]here is no clai munder Pennsylvania |aw for a breach
of a duty of good faith and fair dealing where the enploynent

relationshipis at-wll.” Tiscornia v. Sysco Corp., No. ClV.A 95-

3178, 1995 W. 574334, at *3 (E.D. Pa. Sept. 26, 1995). Plaintiff
does not point to any evidence indicating that her enploynent with
defendants was not at-will, and otherwise does not oppose
defendants’ notion as to this claim Therefore, defendants’ notion
wth respect to plaintiff’s clains for breach of the inplied
covenant of good faith and fair dealing is granted.

Defendants are also entitled to summary judgnent on
plaintiff’s claimfor detrinmental reliance. Pennsylvania does not
recogni ze a cause of action for detrinental reliance in the context

of an at-will enploynent relationship. See Woner v. Landis & Gyr,

Inc., No. CIV.A 97-2074, 1997 W. 256940, at *2 (E. D. Pa. May 14,
1997) (hol ding that no cause of action for detrinental reliance
exi sts where defendant allegedly induced plaintiff to |eave his
secure position wth his previous enployer by prom sing “a career
pat h, business acquisition, and growh”).

Finally, plaintiff does not point to any evidence that
raises a genuine issue of fact whether Beverly Enterprises
Pennsyl vani a, Inc. exercised control “over the manner and neans of

her enpl oynent Jeffries v. Deloitte Touche Tohmatsu




Int’l., 893 F. Supp. 455, 459 (E.D. Pa. 1995). Beverly Enterprises
Pennsylvania, Inc. is thus entitled to summary judgnent wth

respect to all of plaintiff’s clains.

For the reasons stated above, defendants’ notion for

summary judgnent is granted in part and denied in part.

AND I'T I S SO ORDERED

EDUARDO C. ROBRENG J.
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