IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MAE E. WALLACE, : ClVIL ACTION
Pl aintiff, :

V.
FRATERNAL ORDER COF PQOLI CE,

LODGE NUMBER 5, et al ., :
Def endant s. : NO. 00- CV- 2569

MEMORANDUM & ORDER

J.M KELLY, J. APRI L , 2001
Presently before the Court is the Mdtion to Dismss the
Conmplaint of Plaintiff, Mae E. Wallace (“Wallace”), filed by
Def endants the Fraternal Order of Police Lodge No. 5 (“FOP"),
James \Weel er (“Weeler”), Robert Eddis (“Eddis”), Robert Borden
(“Borden”) and Dennis Vest (“Vest”). Jean Bl agnond
(“Blagnond”),! who is listed as a Defendant in the body of the
Conpl aint but not listed by Wall ace as a Defendant in the
caption, also seeks dism ssal of the Conplaint. Al of the

i ndi vi dual Defendants were officers of the FOP.

| . BACKGROUND

As alleged in her Conplaint, the FOP enpl oyed Wal |l ace as a
secretary and a part-tinme bartender. |In 1996, Vest becane the

bar manager at FOP and Wl | ace’s i medi at e supervi sor when she

! Blagnond is identified incorrectly in the Conplaint as
“Blagman.” The Court will use the proper spelling as identified
by the Defendants.



wor ked as a bartender. Vest nmade nunmerous unwanted sexua
advances upon Wl |l ace, specifically: (1) repeatedly approaching
her at her secretarial work station and nmaking sexual ly
suggestive and of fensive comments; and (2) frequently placing his
arm around her shoulder. Wallace alleges that she would pul

away from Vest and ask himto | eave her alone. Wallace
conpl ai ned to Borden and \Weel er about Vest’'s advances.

I n response, Borden and Weel er subjected Wall ace’s work to
excessive scrutiny.

I n Decenber 1996 or January 1997, Bl agnond asked WAl | ace
whet her she had been subjected to sexual harassnent. Although
she replied that she had, no efforts were made to investigate her
conplaints. She was, however, no | onger scheduled to work shifts
as a bartender. In February 1997, Eddis and Weel er term nated
VWl | ace’ s enpl oynent as a secretary.

Wal | ace applied for Unenpl oynent Conpensation benefits that
were initially denied because the FOP stated she had been
term nated for excessive tardiness. Willace further concl udes
t hat Wheel er, Eddis, Blagnond and Borden were involved in a
conspiracy to term nate her enpl oynent and deny her unenpl oynent
benefits. Wallace's Conplaint alleges: (1) discrimnation, as a
hostil e environnment and an adverse job decision, by the FOP based
upon sex pursuant to Title VII of the Gvil R ghts Act of 1964

(“Title VI1”), as anmended, 42 U.S.C. 88 2000e to 2000e-17 (1994);



(2) retaliation for conpl ai ni ng about Vest’'s sexual harassnent
pursuant to Title VII; (3) conspiracy by all Defendants to
deprive Wall ace of the equal protection of the | aw pursuant to 42
US C 8§ 1985(3) and (4) parallel discrimnation and retaliation
cl ai s under the Pennsylvania Human Rel ations Act (“PHRA’), 43

Pa. Con. Stat. Ann. 8§ 951-963 (West 1991).

1. STANDARD OF REVI EW

I n considering whether to dismss a conplaint for failing to
state a claimupon which relief can be granted, a court nust
consider only those facts alleged in the conplaint and nust

accept those facts as true. H shon v. King & Spalding, 467 U.S.

69, 73 (1983). Moreover, the conplaint is viewed in the |light

nost favorable to the plaintiff. Tunnell v. Wley, 514 F.2d 971,

975 n.6 (3d Gr. 1975). |In addition to these expansive
paraneters, the threshold a plaintiff nust neet to satisfy

pl eadi ng requirenents is exceedingly low. a court may dism ss a
conplaint only if the plaintiff can prove no set of facts that

woul d entitle the plaintiff to relief. Conley v. G bson, 355

U S 41, 45-46 (1957). A conplaint nust, however, set forth “a
short and plain statenent of the claimshow ng that the pleader

is entitled to relief.” Fed. R Cv. P. 8(a)(2).



[11. DI SCUSSI ON

A. Blagnond’'s Om ssion fromthe Caption

Bl agnond argues that his om ssion fromthe caption of
Wal | ace’ s Conplaint should result in his inmmediate dism ssal from
the case. Review of the Conpl ai nt denonstrates that Bl agnond’ s
al l eged actions are set forth by Wallace in a manner sufficient
to put Blagnond on notice of the allegations against him
Accordi ngly, although the Court will not dism ss Blagnond from
the case, the Court believes that it is appropriate to anend the
caption of Wallace's Conplaint to include Bl agnond.

B. Title VIl Sexual Discrimnation—-Adverse Enpl oynent Deci si on

In order to state an adverse enpl oynent deci sion clai munder
Title VI1,2 Wallace nust set forth a prima facie case of unl awf ul
discrimnation. This nmay be done by showing that: (1) she is a
menber of a protected class; (2) she was qualified for the job in
question; (3) she suffered an adverse enpl oynent decision; and
(4) other enployees not in the protected class were treated nore

favorably. See Lawence v. National Westm nster Bank, 98 F. 3d

61, 65-66 (3d Cr. 1996); Josey v. John R Hollingsworth Corp.

996 F.2d 632, 637-38 (3d Cir. 1993); Kelly v. Drexel Univ., 907

F. Supp. 864, 873 (E.D. Pa. 1995), aff’d, 94 F.3d 102 (3d Gir.

2 \Wallace's state-law claimpursuant to the PHRA is
appropriately analyzed under the same framework as her Title VII
claim See Weldon v. Kraft, Inc., 896 F.2d 793, 796 (3d Gr.
1990); Lewis v. University of Pittsburgh, 725 F.2d 910, 915 n.5
(3d Cr. 1983).




1996) .

Here, Wallace is a nmenber of a protected class as a fenmal e,
she clains she was highly qualified for and did serve as a
secretary and a bartender for several years, she |ost her
bartendi ng hours and then her secretarial job and she alleges
that nmal e enpl oyees did not receive simlar treatnent.
Accordingly, Wallace has sufficiently alleged a claimfor an
adver se enpl oynent deci si on.

C. Title VI|-Hostile Environnent

A claimof enployer liability for a hostile environnent can
be established under Title VII when: (1) the enpl oyee suffered
i ntentional discrimnation because of the plaintiff’s gender; (2)
the discrimnation was pervasive and regular; (3) the
discrimnation detrinentally affected the plaintiff; (4) the
discrimnation would detrinentally affect a reasonabl e person of
the sanme sex in that position; and (5) respondeat superior

l[tability exists. Andrews v. Gty of Philadelphia, 895 F.2d

1469, 1482 (3d Cir. 1990).

Wal | ace has alleged that Vest, as well as other FOP nenbers,
made sexual |y suggestive and derogatory remarks. | n addition,
Vest and at | east one other FOP nenber is alleged to have engaged
in sexually charged touching of Wallace. These allegations
denonstrat e gender-based di scrimnation agai nst Wall ace and an

i nference can be drawn that the discrimnation was pervasive and



regular. Wallace alleges that she was detrinentally affected by
the discrimnation in that she feared the potential repercussions
of reporting the discrimnation, she | ost her bartender hours and
was ultimately term nated. The allegations of the Conplaint are
al so sufficient to denonstrate that a reasonable person in
Wal | ace’ s position would be affected in the sanme manner.

An enpl oyer is |iable under respondeat superior, the fifth
prong of the Andrews test, if the harassnent (1) is comnmtted
within the scope of the offender’s enploynent; (2) the enployer
was negligent or reckless in failing to train, discipline, fire,
or take renedial action when |earning of the harassnent; or (3)
the of fender relied upon apparent authority or was aided in the

comm ssion of the tort by the agency relationship. Bonenberger

v. Plynmouth Township, 132 F.3d 20, 26 (3d Gr. 1996). Here, al

t hree prongs support respondeat superior liability. Vest, as bar
manager, was acting as Wl lace’s supervi sor when he engaged in
the alleged sexually notivated touching and when sone of the
sexual |y suggestive remarks were nmade. Wen the FOP | earned of
Wal | ace’s conplaints, it is alleged to have taken work, and
eventual ly her job, away from Wal |l ace, rather than investigate
the allegations or respond to the harassnent. Vest had access to
Wal | ace in both of her positions as a result of his supervisory
position. In addition, her conplaints led to closer scrutiny of

her worKk.



The FOP argues that the conduct alleged by \Wall ace does not
rise to a level to be considered a hostile environnent. The
United States Suprenme Court recently repeated that conduct not

severe enough to create an objectively hostile or abusive work

environnent is beyond Title VII's purview. Oncale v. Sundowner

O fshore Servs., Inc., 523 U.S. 75, 81 (1998) (citing Harris v.

Forklift Sys., Inc., 510 U. S. 17, 21 (1993)). The Court further

instructed district courts to consider the social context in

whi ch particul ar behavi or occurs when judging the severity of the

harassnment. [d. “Commobn sense, and an appropriate sensitivity
to social context, wll enable courts and juries to distinguish
bet ween sinple teasing or roughhousing . . . and conduct which a

reasonabl e person in the plaintiff's position would find severely
hostile or abusive.” [d. Willace alleges that the main portion
of her duties were in her secretarial role. Conmobn sense
dictates that an office position, even while working for a | abor
organi zati on, would not involve significant sexual teasing or
roughhousi ng. Likewi se, while a bartender m ght need to have

t hi cker skin, Wallace has at |east made a claimof a hostile

envi ronnent that survives a notion to dismss. Accordingly,
Wal | ace has stated a claimfor harassnent.

D. Retaliation daim

Wal | ace al so all eges that her | oss of her bartender

assignment, termnation and initial denial of her unenpl oynent



conpensation benefits were the result of retaliation for her

di scrimnation conplaints to Borden, Weeler and Blagnond. Title
VII and the PHRA nake it unlawful to retaliate against an

enpl oyee for nmaking a charge of discrimnation. See 42 U S.C. 8§
2000e-3(a); 43 Pa. Cons. Stat. Ann. 8§ 955(d). To state a prim
facia case of retaliation, the plaintiff nust show (1) she was
engaged in a protected activity; (2) she was discharged
subsequent to or contenporaneously with such activity; and (3)
there is a causal link between the protected activity and the

di scharge. Quiroga v. Hasbro, Inc., 934 F.2d 497, 501 (3d Grr.

1991).

Wal | ace’ s conplaints to Borden, Weel er and Bl agnond about
harassnent are protected activities. |Imediately after her
conplaint, she was relieved of her bartender duties and
subsequently term nated from enploynent with the FOP. The FOP' s
total absence of reaction to Wallace’ s conpl aint of harassnent,
coupled with the speed with which she |ost her bartender position
and secretarial job, create an inference of a causal |ink between
her conplaints and the adverse enpl oynent decisions. Moreover,
her conplaints of harassnment actually led to greater scrutiny of
her work. Therefore, Wallace’'s retaliation claimsurvives this
Motion to Dismss.

E. Conspiracy daim

Wal | ace’ s conspiracy claimnmerely sets forth her concl usion



that there was a conspiracy. There are no avernents sufficient
to put Defendants on notice of the basis of her claim
Accordingly, the Motion to Dismiss will be granted and WAl | ace
wll be given twenty days in which to file an anended conpl ai nt
that fully sets forth the basis of her conspiracy claim

F. PHRA d aim

The FOP only sought dism ssal of Wallace' s PHRA cl ai m based
on the Court’s lack of jurisdiction if all federal clains were
di sm ssed. As nost of the federal clainms remain, the Court has

suppl enmental jurisdiction over Wall ace’ s PHRA cl ai m

| V. CONCLUSI ON

Wal | ace’ s Conplaint survives this Mdtion to Dismss her
Title VI and PHRA clainms. Wallace's 8§ 1985 conspiracy claimis
di sm ssed without prejudice to Wallace’s right to refile her

Conplaint to fully set forth the basis of her conspiracy claim



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MAE E. WALLACE, : ClVIL ACTION
Pl aintiff, :

V.
FRATERNAL ORDER OF PQOLI CE,

LODGE NUMBER 5, et al ., :
Def endant s. : NO. 00- CV- 2569

ORDER
AND NOW this day of April, 2001, upon consideration of

the Motion to Dism ss (Doc. No. 4) of Defendants the Fraternal
Order of Police Lodge No. 5, James Weel er, Robert Eddis, Robert
Borden, Dennis Vest and Jean Bl agnond and the Response thereto of
Plaintiff, Mae E. Wallace, it is ORDERED:

1. The Caption of this case is AVENDED to include Defendant
Jean Bl agnond.

2. The Mdtion to Dismss Plaintiff’s clains pursuant to
Title VII of the Gvil R ghts Act of 1964, as anended, 42 U.S. C
88 2000e to 2000e-17 (1994) and the Pennsyl vania Human Rel ati ons
Act, 43 Pa. Con. Stat. Ann. 88 951-963 (West 1991) is DEN ED.

3. The Mdtion to Dismss the Plaintiff’s conspiracy claim
pursuant to 42 U.S.C. 8 1985 (1994) is GRANTED. Plaintiff’s
conspiracy claimis D SM SSED wi t hout prejudice. Plaintiff may

file an Amended Conpl aint setting forth the basis of her



conspiracy claimw thin twenty (20) days.

BY THE COURT:

JAMES MG RR KELLY, J.



