IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HULL COWPANY, a division of : ClVIL ACTION
SP | NDUSTRI ES, | NC., :

Pl aintiff,

V.

B & G MACH NE COVPANY and
HARTFORD STEAM BO LER
| NSPECTI ON AND | NSURANCE CO., :
Def endant s. : NO. 00- CV-3472

MEMORANDUM & ORDER

J.M KELLY, J. APRI L , 2001
Presently before the Court is the Mdtion to Dismss of

Def endant, Hartford Steam Boil er Inspection and I nsurance Conpany

(“Hartford”). Hartford argues that Plaintiff, Hull Conpany

(“Hull™), has failed to state a claim (1) as a third party

beneficiary to a contract between Hartford and Co-defendant, B &

G Machi ne Conpany (“B & G'); and (2) because Hull’'s negligence

claimcannot be the basis to recover for a nere econom ¢ | oss.

BACKGROUND

The following facts are alleged in Hull’s Conplaint. Hull,
a manufacturer of pharmaceutical process equi prment, received an
order for a clean-in-place system which required construction of
two condensers and a de-ionized water holding tank. Hull

solicited bids for the condensers and the tank and selected B & G



based upon price, prom sed delivery date and the use of Hartford
as an authorized inspector. In May and June of 1999, Hartford
i nspected the condensers and the tank and verified that they
conplied with ASME Code Rules. Wien Hull received the condensers
and the tank, visual inspection revealed quality defects and
nonconformties.

Hul | had the condensers and tank radi ographed. The
radi ographs confirnmed that welds were undercut and did not have
proper penetration. In addition, wall material was twenty per
cent bel ow the m nimumthickness. Hartford perforned a second
i nspection and affirnmed that there were code violations. These
code violations represent a safety hazard because the tank coul d
rupture. Hull, B & G and Hartford di scussed a renedi ati on pl an
for the defective vessels, but the plan was never inplenented.
Hul | then purchased repl acenent condensers and a tank from
anot her vendor.

STANDARD OF REVI EW

I n considering whether to dismss a conplaint for failing to
state a claimupon which relief can be granted, a court nust
consider only those facts alleged in the conplaint and nust

accept those facts as true. H shon v. King & Spalding, 467 U.S.

69, 73 (1983). Moreover, the conplaint is viewed in the |ight

nost favorable to the plaintiff. Tunnell v. Wley, 514 F.2d 971,

975 n.6 (3d Cir. 1975). 1In addition to these expansive

paraneters, the threshold a plaintiff nust nmeet to satisfy



pl eadi ng requirenents is exceedingly low a court nmay dism ss a
conplaint only if the plaintiff can prove no set of facts that

woul d entitle the plaintiff to relief. Conley v. G bson, 355

US 41, 45-46 (1957). A conplaint nust, however, set forth “a
short and plain statenent of the claimshow ng that the pleader

is entitled torelief.” Fed. R Cv. P. 8(a)(2).

DI SCUSSI ON

The parties agree that Connecticut substantive |aw applies
to this case. Under Connecticut law, a third party beneficiary
can maintain a cause of action for breach of contract where from
reading the terns of the contract and in light of the
ci rcunst ances when the contract was nmade, the parties nust have
i ntended that a prom sor would assune a direct obligation to the

third party. Andreo v. Friedl ander, Gaines, Cohen, Rosenthal &

Rosenberg, 660 F. Supp. 1362, 1373 (D. Conn. 1987). Taking the
facts alleged in the Conplaint in the |ight nost favorable to
Hul |, it appears that a reasonable inference can be drawn that
Hartford did assune responsibility for inspecting the condensers
and tank to the benefit of Hull. At a mninmum Hull has alleged
this inits Conplaint and sets forth a factual issue.
Accordingly, that portion of the Motion to Dism ss is denied.

B & G argues that as there was no privity between B & G and
Hul I .  Further, the danmage sustained by Hull was purely econoni c,

rather than an injury to a person or property. Therefore,

3



recovery is barred under Hull’s negligence claim Connecti cut
does not apply the economc loss rule inflexibly, rather, the
court should “exam ne the nature of the relationship between the
parties to determ ne whether |oss of the general nature all eged
was reasonably foreseeable at the tine of the transaction.” RCD-

Hudson, LLC v. T.A T. Mason Enter., No. CV00598478S, 2001 WL.

103986, at *2 (Conn. Super. Jan. 17, 2001). Viewi ng the

all egations of the Conplaint in the light nost favorable to Hull,
it was reasonably foreseeable that Hartford' s failure to
adequately inspect defective condensers nmanufactured by B & G
would result in Hull’s need to repl ace the condensers.

Accordingly, the Motion to Dism ss is denied.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HULL COVPANY, a division of : ClVviL ACTI ON
SP | NDUSTRI ES, | NC., :

Pl aintiff,

V.

B & G MACH NE COVWPANY and
HARTFORD STEAM BA LER
| NSPECTI ON AND | NSURANCE CO., :
Def endant s. : NO. 00-CV-3472

ORDER

AND NOW this 23'% day of April, 2001, upon consideration of
the Motion to Dismss (Doc. No. 4) of Defendant Hartford Steam
Boi |l er I nspection and |Insurance Co., the Response of Plaintiff,
Hull Co., and the Reply thereto of Defendant Hartford Steam
Boi |l er Inspection and Insurance Co., it is ORDERED that the

Mbtion i s DEN ED.

BY THE COURT:

JAMES MG RR KELLY, J.



