IN THE UNI TED STATES DI STRI CT COURT
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et al.
Def endant s.
MEMORANDUM
ROBERT F. KELLY, J. APRI L 18, 2001

Before this Court is the Defendants’ Mtion for Summary
Judgnent. For the reasons that follow, the Mdtion is granted.
l. FACTS.

Because the facts of this case have been set forth at
length in a prior Menorandum Opinion, a brief factual recitation

follows. See McKnight v. Sch. Dist. of Phila., 105 F. Supp.2d

438 (E.D. Pa. 2000). The Plaintiff, Mchael A MKnight
(“Plaintiff” or “M. MKnight”), was enployed as a teacher by the
Def endant School District of Philadel phia (“School District”)
from Sept enber, 1976 through Decenber 17, 1997, when he was
suspended without pay. Plaintiff was arrested on Novenber 20,
1997, and charged with sexual assault and other crinmes allegedly
cormitted in his home agai nst an ei ghteen year old nal e who was
Plaintiff’s former student. The School District held an

i nvestigatory conference on Decenber 15, 1997, which the

Plaintiff attended with his Phil adel phi a Federati on of Teachers



(“PFT”) union representative. A second hearing was held on March
11, 1998, during which the Plaintiff was advised that he m ght be
termnated due to the School District’s policy against enpl oyi ng
i ndi vidual s who had been arrested and crim nally charged.
Plaintiff was subsequently discharged on March 20, 1998.

The crimnal charges against the Plaintiff were
di sm ssed on July 21, 1998. Thereafter, the Plaintiff filed EECC
and PHRA conpl aints, both of which were dism ssed as untinely.
On January 31, 2000, Plaintiff, acting pro se, filed an in forma
pauperis petition in this Court which was denied on February 3,
2000. He then filed this Conplaint on February 7, 2000. The
Defendants filed a Motion to Dismss which was partially granted
on July 25, 2000. Plaintiff subsequently retained and fired
counsel, and is now acting pro se. Defendants filed the instant
Motion for Summary Judgnent on January 2, 2001.

1. STANDARD OF REVI EW

“Summary judgnent is appropriate when, after
considering the evidence in the |ight nost favorable to the
nonnovi ng party, no genuine issue of material fact remains in
di spute and ‘the noving party is entitled to judgnent as a matter

of law.’” Hones v. Consol. Rail Corp., 926 F.2d 262, 267 (3d

Cr. 1991)(citing FED. R Cv. P. 56(c) and Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 250 (1986). The inquiry the court

nmust nmake is “whether the evidence presents a sufficient



di sagreenent to require submssion to a jury or whether it is so
one-sided that one party nust prevail as a matter of law.”
Anderson, 477 U.S. at 252. The noving party carries the initial
burden of denonstrating the absence of any genuine issues of

material fact.! Big Apple BMN Inc. v. BMNof N. Am, Inc., 974

F.2d 1358, 1362 (3d CGr. 1992), cert. denied, 507 U S 912

(1993). Once the noving party has produced evi dence in support
of summary judgnent, the nonnobvant nust go beyond the allegations
set forth in its pleading and “counter with evidence that
denonstrates there is a genuine issue of fact for trial.” [d. at
1362-63 (citing FED. R Qv. P. 56(e)). Summary judgnent nust be
granted “against a party who fails to nmake a showi ng sufficient
to establish the existence of an el enent essential to that
party’s case, and on which that party will bear the burden of

proof at trial.” Celotex Corp. v. Catrett, 477 U.S. 317, 322

(1986). “Unsubstantiated and subjective beliefs and opinions are

not conpetent sunmary judgnment evidence.” Forsyth v. Barr, 19

F.3d 1527, 1533 (5th Gir.), cert. denied, 513 U S. 871 (1994).

I11. DI SCUSSI ON.

The Plaintiff's clains for which the Defendants now

“Afact is material if it could affect the outcone of the
suit after applying the substantive law. Further, a dispute over
a material fact nust be ‘genuine,’ i.e., the evidence nust be
such ‘that a reasonable jury could return a verdict in favor of
t he non-noving party.’” Conpton v. Nat’'l League of Prof’l
Basebal |l d ubs, 995 F. Supp. 554, 561 n.14 (E.D. Pa.), aff’'d, 172
F.3d 40 (3d Gr. 1998)(citations omtted).
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nmove for summary judgnment are: (1) breach of contract; (2)
notification of COBRA benefits; (3) common | aw conspiracy; and
(4) Fifth and Fourteenth Amendnent clains. Each claimis
di scussed bel ow.

A Breach of Contract.

This Court previously denied the Defendants’ Mtion to

Dismss the Plaintiff’s breach of contract clai mbecause the
speci fic |l anguage of the Collective Bargai ni ng Agreenent (“CBA”")
in place between the PFT, Plaintiff’s former union, and the
Def endant School District was unknown to the Court. After that
ruling and during his deposition, the Plaintiff described his
breach of contract claimin ternms of the Defendant School
District violating the parties’ CBA. Thus, the Defendants
contend that any claimfor breach of contract is, inreality, a
claimfor breach of the Public Enpl oyees Relations Act, 43 P.S.
section 1101. 101, et seq. (“PERA’) which, according to the
Def endants, is the sole and exclusive statute governing cl ains
inplicating the CBA. Cains under the PERA are resolved in an
arbitration setting and not in federal court. According to the
Def endants, therefore, “the plaintiff attenpts to do indirectly
that which he may not do directly, nanely, personally seek
federal judicial review over the terns and conditions of the
col | ective bargaining agreenent in effect between the plaintiff’s

Uni on and the School District of Philadelphia.” (Defs.’” Mem Law



in Supp. Mot. Summ J. at 11.)

The Defendants further state that the PERA, a statute
i nposi ng obligations on the School District and the PFT, defines
the Plaintiff’s rights as a School District enployee and al so
defines the required procedures for enforcenent of the rights and
obligations of the School District and the PFT. For exanple,
Section 903 of the PERA requires that a di spute grow ng out of
rights that flow froma collective bargai ni ng agreenent in the
public sector nust be exclusively adjudicated in a grievance and
arbitration process. 43 P.S. § 1101.903. Further, Pennsylvania
courts have recogni zed that the Pennsyl vania CGeneral Assenbly
expressly commands in section 903 of the PERA that the
“[a]rbitration of disputes or grievances arising out of the
interpretation of the provisions of a collective bargaining

agreenent is mandatory.” Bd. of Ed. of the Sch. Dist. of Phila.

v. Phila. Fed' n of Teachers, Local No. 3, AFT, AFL-O O 346 A 2d

35, 39 (Pa. 1975)(quoting 43 P.S. 8§ 1101.903 (Supp. 1974)).
The CBA in effect between the PFT and the School
District states in Article T-111, section 8 that:

Tenured and/ or non-tenured enpl oyes shall not
be subjected to discipline or discharge
except for just cause and in such cases the
enpl oye affected shall have the option of

el ecting to proceed under the provisions of

t he Pennsyl vani a Public School Code, or, in
the alternative, under the grievance and
arbitration provisions of this Agreenent.

(Defs.” Mem Law in Supp. Mot. Summ J., Ex. 8 at 2, § 8.) The
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CBA al so sets forth a grievance procedure for enployees to
follow. A grievance is defined as:
a conplaint involving the work situation
that there is a lack of policy; that a policy
or practice is inproper or unfair; or that
t here has been a deviation from or a
m sinterpretation or m sapplication of a
practice or policy: or that there has been a
violation, msinterpretation, m sapplication,

i nequi table or otherw se inproper application
of any provision of this Agreenent.

(ld., Ex. 8 at 3, Art. B-VIII, 8 1, ¥ 1la.) The Plaintiff admts
in his Conplaint that he “waived any and all rights to a hearing
before the Board for failure to request one within ten (10) days
of receipt of the recommended term nation letter.” (Conpl., 1
32.) Plaintiff’s other avenue of redress was, therefore, a
request that the PFT file a demand for arbitration on his behalf.
Plaintiff avers that he requested such PFT action on Cctober 23,
1998, but the PFT declined to file a demand for arbitration on
his behalf. (l1d. at § 51.)

According to the Defendants, Plaintiff’s next step
shoul d have been to file a claimw th the Pennsyl vania Labor
Rel ati ons Board (“PLRB"), which would then have jurisdiction over
Plaintiff’s claimafter exhaustion of his adm nistrative renedi es

under the CBA. (Defs.” Mem Law in Supp. Mdt. Summ J. at 14.)

The Defendants cite Ziccardi v. Commpbnweal th, Departnent of

Ceneral Services, Bureau of Buildings & Gounds, 413 A 2d 9, 11

(Pa. Commw. 1980), overruled in part 456 A .2d 979 (Pa. 1982), a




Pennsyl vani a Comnmonweal th Court case, wherein the court stated:

[wWe are m ndful that the required
arbitration process has been interrupted in
this case by the union’s alleged w ongful

wi t hdrawal of the request for arbitration.
However, that action, if unjustified, would
not rel ease the Commonwealth fromits
obligation to arbitrate the di spute, nor
woul d that action legitimte the underlying
al |l eged wongful discharge. [|f the union
here has interposed an inpedi nent to
arbitration by a wongful wthdrawal, the
PLRB has jurisdiction to insure that the
enpl oyer’s duty to arbitrate is not

di scharged by that wong.

Ziccardi, 413 A 2d at 11 (citing Pa. Labor Relations Bd. v.

Phoeni xville Area Sch. Dist., 8 Pa. 351 (1977)).

Because M. MKnight did not followthis next step and file a
PLRB claim the Defendants argue that he has failed to exhaust
his adm nistrative renedi es and his breach of contract claim
shoul d be di sm ssed.

M. MKni ght does not specifically respond to the
Def endants’ argunents, but rather divides his response into three
subparts: (1) the Professional Enploye' s Contract;? (2) the CBA
and (3) violations of the CBA. First, the Plaintiff alleges that
t he Def endants breached his Professional Enploye's Contract when

they term nated himw thout cause. He provides the Court with

The word “enpl oyee” will hereafter be iused interchangeably
with the word “enploye,” which is the spelling utilized in the
Plaintiff’s contract entitled “Professional Enploye’'s Contract,”
and in the Pennsyl vania Public School Code.
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the entire provision of 24 Pa. C S. A section 11-1122.% (Pl.’'s
Resp. Mot. Summ J. at 2.)
Next, the Plaintiff, under the heading “Collective

Bar gai ni ng Agreenent,” states:

Plaintiff filed PHRC charge nunber E91504D
and EEQCC charge nunber 17F992444 agai nst the
Phi | adel phi a Federation of Teachers as a
remedy to address allegations that the union
breached its duty of fair representation and
that he was denied arbitration (unfair
representation) because of his race (Bl ack).
Plaintiff has been advised off [sic] his
right to file a | awsuit against the PFT. The
investigation is on going [sic] in respect to
this charge. Identifying the PFT as a party
to this civil action would end the

i nvestigation by PHRC. Therefore the PFT is
not joined as an indispensable party.

(Pl.”s Resp. Mot. Summ J. at 3.) 1In the final portion of
Plaintiff’s Response, entitled “Violated Terns of The Coll ective
Bar gai ni ng Agreenent,” the Plaintiff argues that there was no
“just cause” reason for his termnation as required by the CBA
because the PFT, wi thout citing any grounds, declined his request
to file a demand for arbitration and never provided a reason for
its failure to respond to his arbitration request. According to
the Plaintiff, the Public School Code provision setting forth the

reasons for termnation, 24 Pa. C S. A 11-1122, does not include

30n June 11, 1979, the Plaintiff executed a Professional
Enpl oye’s Contract with the School District, the terns of which
stated “[t]his contract is subject to the provisions of the
Publ i ¢ School Code of 1949 and the anmendnents thereto.” (Defs.’
Mem Law in Supp. Mot. Summ J., Ex. 5.)



“crimnal . . . accusations as grounds for dismssal and
[therefore such accusations] cannot be considered a valid cause
for termnation under this Code.” (Pl.’s Resp. Mot. Summ J. at

4.) For support, the Plaintiff cites Shearer v. Comonwealth of

Pennsyl vania, Secretary of Education, 424 A 2d 633 (Pa. Commw.

1981), and interprets the holding in that case as a cri m nal
arrest is not grounds for suspension under section 11-1122 of the
Code.

I n Shearer, a Pennsylvania public school teacher sought
judicial review of the back pay all owance provisions of a
reinstatenment order issued by the Secretary of Educati on.
Shearer, 424 A 2d at 634. The teacher had been arrested and
charged with possession of marijuana and contributing to the
delinquency of a mnor. |d. After two hearings, the school
board di scharged the teacher for immorality and intenperance, but
on appeal, the Secretary of Education reversed the discharge for
| ack of substantial evidence to support the charges. 1d. M.
McKni ght interprets the Shearer court’s holding as “unl ess the
School District can establish that despite a finding of
i nnocence, the teacher is guilty of sonme other m sconduct
specially prohibited by the Code, termnation is inproper.”
(Pl.”s Resp. Mot. Sumnm J. at 4.) Here, however, unlike Shearer,
M. MKni ght never appeal ed his discharge to the Secretary of

Education. Thus, there is no reversal of his dismssal by the



Secretary of Education, and Shearer is inapplicable.

The Plaintiff further contends that, pursuant to the
requi red el ection of renedies, he chose the renedy that all owed
himto request that the propriety of his dismssal be determ ned
in accordance with the grievance and arbitration provisions of
t he CBA between the Board of Education and the PFT. (Pl.’ s Resp.
Mot. Summ J. at 6.) He contends that the PFT did not provide
himwith any findings of their investigation in his case and the
PFT' s position is that he nmust provide denonstrative evidence
that he was exonerated of the crimnal charges against him (ld.
at 6-7). Plaintiff states, w thout support, that he “has reason
to believe that the doctrine of election of renedies is operated
[sic] as [a] bar to arbitration of grievance contesting teacher’s
suspension and term nation which violates this statute.” (Ld. at
7.) Despite this alleged |ack of opportunity to choose his
el ection of renedies, M. MKnight states that “[d]uring
Plaintiff’s neeting wwth attorney Gegg L. Zeff he was presented
wth an offer via his union to change his option to appeal from
arbitration to a hearing before the School Board. Plaintiff
rejected this offer.” (ld.) Thus, by his own adm ssion, M.
McKni ght was given an opportunity to elect his renedi es and
admttedly rejected an offer to have a School Board hearing.

On March 20, 1998, the School District sent the

Plaintiff a notice that it would be recomendi ng that the Board
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of Education term nate his enploynment with the School District,
effective immedi ately. The letter specifically states:

[t] he charges against you are: imorality,

persistent and willful violation of or

failure to conply with the school |aws of

this Cormonweal th, intenperance, cruelty and

ot her i nproper conduct such as to constitute

cause pursuant to 24 P.S. Section 11-1122 of

the Public School Code of 1949, and pursuant

to the just cause provision of the collective

bar gai ni ng agreenent.
(Defs.” Mem Law in Supp. Mot. Summ J., Ex. 7 at 1.) The School
District then listed conduct on which it based its charges.
(ILd.) The correspondence al so advised Plaintiff of his right to
either: (1) request a hearing with the Board of Education within
ten (10) days of his receipt of the letter; or (2) utilize the
grievance procedure by informng the union of his intent to
follow the CBA grievance procedures applicable to him (ld., Ex.
7 at 2.) The language in the School District’s March 20
correspondence tracks the valid causes for termnation listed in
the Public School Code. This |anguage was sufficient to place
the Plaintiff on notice of his rights in this case. Thus, the
Plaintiff’s argunent that the Defendants breached that agreenent
by inproperly termnating his enploynent w thout cause | acks
merit and will be di sm ssed.

The second and third sections of the Plaintiff’s

Response pertain to the CBA and the Defendants’ all eged

vi ol ati ons of the CBA. Plaintiff clainms that the PFT, w thout

11



citing any grounds for its actions, declined his request to file
a demand for arbitration. The Plaintiff steadfastly argues that
because the Public School Code does not specifically use the word
“arrest,” an arrest cannot be considered a valid cause for
term nation under the Public School Code. Further, the Plaintiff
clains that termnation is inproper unless the School District
can establish that, despite a finding of innocence, a teacher is
guilty of sonme other m sconduct specifically prohibited by the
Public School Code. The Plaintiff’'s final argunents are that (1)
the “defendant(s) failed to destroy records deened unfavorable
upon application after eighteen (18) nonths” in violation of the
CBA and in contrast to confirmation by the PFT that al
unfavorabl e records were expunged from his personnel file (Pl.’s
Resp. Mot. Summ J. at 7); and (2) “the defendant(s) with respect
to collective bargaining matters failed to foll ow proper
procedure [sic] when investigating incidents of enpl oyee
m sconduct.” (ld.) Plaintiff, again, neither cites any case | aw
nor provi des evidence to support these clains. He al so does not
respond to the Defendants’ argunents contained in their Mtion
for Summary Judgnent.

The Plaintiff, after receiving notice fromthe PFT that
it would not file a demand for arbitration on his behalf, took no
further action prior to filing his Conplaint in this Court. It

is clear, therefore, that the Plaintiff did not exhaust his
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adm nistrative renedies. Even if the Plaintiff could bring his
action under the Public School Code as he alleges in his
Conplaint, the Plaintiff’s case would still fail for |ack of
exhaustion of adm nistrative renedies. 24 Pa. C.S. A section 11-
1101, et seq. Thus, summary judgnent is granted to the
Def endants for Plaintiff’'s breach of contract claim

B. Notification of COBRA Benefits.

M. MKnight avers in paragraph 73 of his Conpl ai nt
that the Defendants “failed to provide [hin] with COBRA el ection
notice and therefore denied [hin] his right to tenporary
continuation of health coverage at a group rate.” (Conpl., 1
73.) The Defendants contend that the School District was not
legally obligated to provide M. MKnight with COBRA notification
because his March 30, 1998 dism ssal was based on his Novenber
20, 1997 arrest.* Termnation for “gross msconduct” is not a
“qualifying event” under the Enployee Retirenent |Incone Security
Act of 1974 (“ERISA"), 29 U S. C. section 1001, et seqg., which
woul d have required the School District to notify the Plaintiff
of his COBRA options. 29 U S.C. 8§ 1163. The term “gross
m sconduct” is not defined under ERI SA, and case | aw al so does

not provide a clear definition of this term According to the

“The charges against the Plaintiff related to that arrest
were rape, involuntary sexual deviate intercourse, terroristic
threats, recklessly endangering another person, sinple assault,
i ndecent assault, false inprisonnment, unlawful restraint and
i ndecent exposure.

13



Def endants, the charges against the Plaintiff anmounted to “gross
m sconduct . ”

The Defendants argue that this Court, in determ ning
whet her the Plaintiff’s actions constituted “gross m sconduct”
should foll ow the anal ysis used by the United States Court of
Appeals for the Third Grcuit (“Third Crcuit”) in Larsen v.

Senate of the Commonwealth of Pennsylvania, 154 F.3d 82 (3d Cir.

1998). In Larsen, the appellate court exam ned case | aw defi ning
gross m sconduct and determ ned that the conduct of the
plaintiff, a former Pennsylvania Suprenme Court Justice who
“unlawful Iy procur[ed] controlled substances through the use of
his subordinates[,]” was sufficient to allow “a reasonabl e
official . . . [to] believe that the acts which resulted in [his]
termnation anounted to gross m sconduct, [and] it was not
clearly established that . . . [his] term nation was a
‘qualifying event’ triggering his right to coverage.”® Larsen,
154 F.3d at 96.

The court specifically exam ned the follow ng cases for
their holdings that the conduct in question constituted gross

m sconduct. [d. (reviewing Burke v. Am Stores Enpl oyee Benefit

°l'n Larsen, the Third Crcuit evaluated “qualifying events”
and “gross m sconduct” under the Pennsylvania Public Health
Service Act, 42 U. S.C. section 300bb-1, et seq., but the Court
noted that the same analysis applied to determ ning “qualifying
events” and “gross m sconduct” under 29 U S.C. section 1161(a) of
COBRA. Larsen v. Senate of the Commobnwealth of Pennsylvania, 154
F.3d 82, 96 n.20 (3d Cir. 1998).
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Plan, 818 F. Supp. 1131 (N.D. 1l1. 1993)(“hol ding that the use of
i nproperly procured pronotional discount vouchers to obtain free
products fromenployer’s retail outlets constituted gross

m sconduct”); Adkins v. United Int’l lnvestigative Servs., Inc.,

1993 WL 345186 (N.D. Cal. 1993)(“holding that an enpl oyee’s acts
of leaving his work post unattended and falsifying records to

recei ve additional paychecks constituted gross m sconduct”); and

Conery v. Bath Assocs., 803 F. Supp. 1388, 1396 (N.D. Ind.
1992) (“hol di ng that m sappropriation of funds constituted gross
m sconduct ”)).

The Defendants also cite Conery v. Bath Associ ates, 803

F. Supp. 1388 (N.D.Ind. 1992) and Collins v. Agagreko, Inc., 884

F. Supp. 450 (D. Utah 1995) for their hol dings regardi ng gross

m sconduct. In Conery, a district court held that charges for

m sappropriating conpany funds, “if true, would constitute gross
m sconduct and would relieve . . . [the enployer] of its COBRA
obligations had . . . [the enpl oyee] been term nated due to his
al | eged wongdoing.” 1d. at 1396. The Conery enpl oyee argued

that “proof of ‘gross m sconduct’ should be required to rise to
the level of the crimnal standard, beyond a reasonabl e doubt,
bef ore COBRA benefits may be term nated,” and the evidence
presented against himdid not rise to that level. 1d. The
Conery enpl oyer argued, on the other hand, that “the appropriate

i nqui ry should be whether the enpl oyer acted on a good faith
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belief that the enpl oyee engaged in gross m sconduct.” |d.
Al t hough the Conery court appeared to find the enployer’s good
faith belief argunent convincing, it did not decide that issue on
the facts of that case since the enployee’s severance agreenent
reveal ed that the enployer agreed to allow the enpl oyee to resign
and retain the right to elect continuation coverage. 1d. Also
cited by the Defendants in this case is Collins, 884 F. Supp.
450, wherein the court stated that:

[g]ross m sconduct may be intentional,

wanton, w llful, deliberate, reckless or in

deli berate indifference to an enpl oyer’s

interest. It is msconduct beyond nmere m nor

breaches of enpl oyee standards, but conduct

t hat woul d be considered gross in nature.

Courts have, in appropriate circunstances and

in other contexts, found al cohol or drug

abuse to neet that standard.
Collins, 884 F. Supp. at 454 (citations omtted).

“Gaoss msconduct” has also been narrowWy interpreted

to include intentional or reckless disregard for an enpl oyer’s

interests. See Paris v. Korbel & Bros., Inc., 751 F. Supp. 834,

838-839 (N.D. Cal. 1990). Still another court rejected the Paris
court’s definition of gross m sconduct and found that “gross

m sconduct for purposes of COBRA includes non-work rel ated

out rageous behavior if there is a substantial nexus between the
behavi or and the working environment such that the effects of the
i ntol erabl e behavi or extend into the enploynment arena.”

Zi ckaf oose v. UB Servs., 23 F. Supp.2d 652, 657 (S.D. W Va.
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1998) (stating gross m sconduct is conduct that shocks the
consci ence) .

M. MKnight states, without citing any authority, that

[a]n arrest does not constitute gross

m sconduct when there is a lack of a

conviction and/or the charges are di sm ssed

resulting fromthe outcome of the District

Attorney’'s Ofice investigation. The charge

of rape was dism ssed for |ack of evidence

yet is [sic] still appears of [sic]

plaintiff’s recomended termnation letter.
(Pl.”s Resp. Mot. Summ J. at 13.) The Defendants note that
al though the Plaintiff, in his Conplaint, alleges that an arrest
must result in a conviction in order for the enployer to concl ude
that the enpl oyee’s conduct constituted gross m sconduct thereby
exenpting the enployer from providing COBRA notification to the
enpl oyee, the Plaintiff fails to legally support this allegation.
(Defs.” Mem Law in Supp. Mot. Summ J. at 4.) Instead, as the
Def endants recogni ze, Plaintiff’s reliance in his previously

filed pl eadings upon Fenner v. Favorite Brand International, 25

F. Supp.2d 870 (N.D.1l11. 1998), is m splaced because, as they
contend, that case was not concerned specifically with a crim nal
arrest or generally with the concept of gross m sconduct, and

therefore it is not pertinent to the issue before this Court.®

®The Fenner case involved a term nated enpl oyee who cl ai ned
that she was not tinely notified of her option to el ect COBRA
coverage after she was term nated. Fenner v. Favorite Brand
International, 25 F. Supp.2d 870 (N.D.111. 1998).

The Defendants also claimthat the Plaintiff’s
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(Defs.” Mem Law in Supp. Mot. Sunmm J. at 4.)

The Defendants further note that, after questioning at
his deposition, M. MKnight reveal ed that the docunent that
all egedly “proves” a professional enployee nust be convicted of a
crime before he may be termnated for imorality by the School
District is his Professional Enploye’s Contract. (lLd. at
5 (citing M MKnight Dep. at 95-96.) A review of the

Pr of essi onal Enpl oye’s Contract, however, reveals that the

deposition testinony evidences his |lack of foundation for this
contenti on when he states:

Q I n paragraph 32, you commented or you
read the sentence that says: ‘A teacher
cannot be termnated for immorality or
unfitness to teach where he is innocent of
wrongdoi ng.” Right?

A Yes.
Q Upon what do you base that statenent?

A Upon when the charges - when there is no
conviction or after the District Attorney

i nvestigates the witnesses of the defendant
and the w tnesses of the conpl ai nant and
determ nes that there is no case and he drops
t he charges, nol prossed.

Q Can you cite ne a rule, a statute, a

case that stands for the proposition that a
teacher cannot be termnated for imorality
or unfitness to teach where he is innocent?

By i nnocent of wong doing, | guess you nean
to apply where he was not convicted of the
crime?

A No.

(M McKni ght Dep., 10/5/00 at 93-94.)
18



docunent is silent regardi ng whether the School District may only
term nate an enpl oyee for imorality when the enpl oyee is
convicted of a crinme. Thus, the Defendants broadly state that
“[t]he plaintiff’s contention that the School D strict may
categorize his actions as constituting gross m sconduct only by
awaiting a crimnal conviction is legally erroneous.” (Def.’s
Mem Law in Supp. Mot. Summ J. at 6.)

The Defendants opine that this Court should foll ow not
only the Third Grcuit in Larsen, but also the reasoning of the

court in Burke v. Anerican Stores Enpl oyee Benefit Plan, 818 F

Supp. 1131 (N.D. I1l. 1993), in which the court concluded that:

inquiry into the propriety of an enployer’s
determ nation should be limted to the
evi dence whi ch was avail able to the enpl oyer
at the time of the enpl oyee’s term nation.
Under this approach, the court avoids
serving as a ‘super personnel departnent’
engaged i n second-guessi ng enpl oynent
deci si ons based on information which was not
avail able to the enployer. Mrever, this
approach allows latitude for reliance by an
enpl oyer upon information which may not fit
into the formalities of adm ssibility under
t he Federal Rules of Evidence, that the
enpl oyer shoul d reasonably and appropriately
consider in nmaking a business decision - such
as term nation of an enpl oyee.

(Defs.” Mem Law in Supp. Mdt. Summ J. at 7)(quoting Burke, 818
F. Supp. at 1137)(citations omtted). Four nonths after M.
McKni ght was di scharged, the Phil adel phia District Attorney’s

O fice nol prossed the crimnal charges against him Because

this informati on was unavail able at the time the deci sion was
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made to dism ss M. MKnight, the Defendants contend that it
shoul d not be considered by this Court in determ ning whether M.
McKni ght’ s di scharge was appropri ate.

Moreover, the Defendants argue that the evidence in
this case belies Plaintiff’s argunent that he was di sm ssed
sol el y because he was arrested and charged with various cri m nal
of fenses. Rather, they contend that the March 20, 1998 di sm ssal
letter fromthe School District specifically sets forth the
School District’s underlying rationale and supporting evi dence
upon which it based the decision to dismss the Plaintiff. The
letter states:

This is to advise you that we shall recommend

that the Board of Education term nate your
enpl oynent with the School District of

Phi | adel phia i mediately . . . The charges
agai nst you are: immorality . . . The above
charges are based on your conduct set forth
bel ow.

On Decenber 15, 1997, you attend [sic] a
conference with M. George Canmmarota, Acting
Hearing O ficer for Human Resources. M.

W |iam Robi nson, School District

| nvestigator, testified that his

i nvestigation indicated that on Novenber 20,
1997 you had been arrested by the Sex Crines
Unit of the Phil adel phia Police Departnment
and charged with rape, involuntary devi ant
sexual intercourse, indecent assault, and

i ndecent exposure. M. Robinson testified

t hat the conplaint was an 18-year-old student
of the Boone Hi gh School. You declined to
answer any of the questions presented to you
at this conference with M. Canmar ot a.
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On March 11, 1998, you attended a second
conference with M. Cammarota. M. WIIliam
Robi nson presented M. Cammarota with a copy
of the student, Janmes Plunmer’s deposition
given on January 8, 1998, in front of the
Honorable Lewis [sic] J. Presenza, Judge in
the First Judicial District of the Minici pal
Court of Phil adel phia. M. Robinson
testified that he was present during the
student’s testinmony. M. Camrarota asked you
several questions following M. Robinson’s
testinmony and the subm ssion of the student’s
deposition. You refused to answer the
guestions. Your representative states, ‘M.
McKni ght deni ed any al |l egati on of
wr ongdoi ng.’

On the basis of the submtted docunentation

and verbal testinony submitted at this

hearing before the Hearing Oficer for Human

Resources, the admi nistration recomended

that you be term nated.
(Defs.” Mem Law in Supp. Mot. Summ J., Ex. 7). Based on this
correspondence which sets forth reasons for M. MKnight’'s
term nation and the information avail able to the Defendant School
District when he was term nated, the School District argues that
it was never obligated to provide any COBRA notification to M.

McKni ght .

In Lovett-A enn v. School District of Phil adel phia, No.

99- 3019, 2000 W. 190586 (E.D. Pa. Jan. 31, 2000), a simlar case
to the instant case, the plaintiff, a Phil adel phia school
teacher, was term nated based upon the undi sputed fact that he
was arrested, convicted and sentenced for solicitation of

prostitution. 1d. at *1. The court found that “there can be no
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guestion that conviction for solicitation of prostitution is
sufficiently “imoral’ to warrant di scharge under the school code
and the applicable collective bargaining agreenent.” 1d. The

di fferences between the discharge in Lovett-d enn based on a

crimnal conviction, and the discharge in the instant case based
on an arrest are indistinguishable in that the School District
acted reasonably in using the information available to it at the
time of the discharge to determ ne whet her COBRA notice was
requi red. Accordingly, on the facts of this case, sumary
judgnent is granted in favor of the Defendants for Plaintiff’s
COBRA benefits notification claim

C. Common Law Conspi racy.

I n paragraph 82A of his Conplaint, the Plaintiff

all eges that the parties conspired with each other to harm him
(Compl ., 1 82A.) Specifically, the Plaintiff alleges the goals
of the conspiracy were: (1) to bring about his arrest; (2) to
attenpt to bring about his conviction; (3) to bring about his
i nproper suspension and termnation; (4) to deny his ‘civil and
crimnal liability;” (5) to induce himto change his option of
appeal fromarbitration to a hearing before the School Board
Hearing Oficer; and (6) to deny himthe right to | abor
arbitration. (ld.) The Defendants contend that a review of the
evi dence, including M. MKnight's deposition and all rel evant

docunent ation, reveals a | ack of evidence to support this claim
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M. MKnight, in order to proceed on his conspiracy
t heory, nust show “specific facts showi ng a ‘conbi nati on,
agreenent or understanding anong all or between any of the
defendants . . . to plot, plan or conspire to carry out the

al l eged chain of events.’”” Avery v. Mtchell, No. 98-2487, 1999

WL 240339, at *7-*8 (E.D. Pa. Apr. 20, 1999)(citations omtted).
In response to the Defendants’ Mdtion, M. MKnight restates his
conspiracy claimfrom paragraph 82A of his Conplaint. These
al l egations lack identification of particular individuals, tines
and dates of the alleged conspiracy. |In addition, M. MKnight
presents no evidence inferring that any co-conspirators had
either a neeting of the mnds or reached an understanding to
achi eve an objective. [|d. Thus, the Defendants’ Mdtion for
Summary Judgnent is granted with respect to Plaintiff’s
conspiracy claim

D. Fifth and Fourteenth Amendnent C ai ns.

Finally, the Defendants nove for dism ssal of
Plaintiff’s Fifth and Fourteenth Amendnent cl ains agai nst them
because they contend these clains are not independently supported
federal substantive clains, but are derived fromPlaintiff’'s
percei ved violation of the CBA. For support, the Defendants note
Plaintiff’s deposition testinony:

Q We know what the nature of the charges

are. The remaining charges are COBRA

notification, breech [sic] of contract,
common | aw conspiracy, Fifth Anmendnent and
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Fourteenth Amendnent. That is it.

So I’ m asking you, your Fifth Arendnent
claimis based upon what you feel were to be
vi ol ations of the collective bargaining

agreement .

A At the tinme that | drafted this
Conplaint, | was under that belief.
M. Feinberg: . . . Is he [Plaintiff]

claimng the Fourteenth Anendnent is
triggered through the collective bargaining
agr eenent ?

M. Pierre [then Plaintiff’s counsel]: That
is correct.

M. Feinberg: . . . That there is no

i ndependent basis for any Fourteenth

Amendnent vi ol ati on.

M. Pierre: Correct.
(M MKnight Dep. at 131, 146-147.) The Defendants argue that
neither claimis independently viable without the Plaintiff’s
claimfor violation of the CBA, therefore both constitutional
clainms fail since this Court has found that there is no CBA
violation. See supra, section IIl.A  The Defendants al so
contend that M. MKnight’'s attenpt to seek redress for any
substantive or procedural violations of his Fourteenth Amendnent
protections also fails as a matter of law. As the Defendants
correctly note, in order for the Fourteenth Amendment’s
substantive and procedural due process protections to be

avai lable to M. MKnight, he nust show that he has a property

i nterest which has been allegedly denied himon arbitrary and
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irrational grounds. See Mdnight Sessions, Ltd. v. Gty of

Phila., 945 F.2d 667, 678-682 (3d Cr. 1991) and Bd. of Regents

v. Roth, 408 U S. 564, 577 (1972). According to the Defendants,
“tenured public enploynent is not a fundanental property interest
entitled to substantive due process under the Fourteenth
Amendnent.” (Defs.” Mem Law in Supp. Mot. Summ J. at 16 n.5)

(citing Nicholas v. Pa. State Univ., 227 F.3d 133, 141-143 (3d

Cr. 2000) and Shoensker v. Gty of Lock Haven, 906 F. Supp. 230,

237 (M D. Pa. 1995)). Thus, they claimthey are entitled to
summary judgnent for Plaintiff’s Fourteenth Amendnent cl ains
agai nst them

The Plaintiff clainms that, under the Fourteenth
Amendnent, “[t]he Defendant(s) did not conply with procedural
(due process) safeguards when Dismssing Plaintiff and therefore
violated his right to due process as described in . . . [Count
I11] of his conplaint.” (Pl.”s Resp. Mot. Summ J. at 1.) Based
upon this alleged nonconpliance, the Plaintiff clains that he was
“barred fromhis statutory right to take an appeal to the
Superintendent of Public Instruction” and/or a subsequent appeal
to the Coomonwealth Court. (ld.) Further, he states that the
Def endants, in scheduling a hearing conducted by a School Hearing
Oficer, failed to conply with the Pennsyl vania Public School
Code by denying himhis statutory right to either elect a hearing

or file a grievance under the CBA
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Simlarly, Plaintiff’'s entire response to the
Def endants’ Mdtion for Summary Judgnent with respect to his Fifth
Amendnent claimis as follows:

Due process requirenents are fully
applicable to adjudicative hearings involving
substantial property rights before
adm ni strative tribunals, and the essenti al
el emrents of due process are notice and
opportunity to be heard and to defend one’s
self in orderly proceeding [sic] adapted to
the nature of the case, before a tribuna
having jurisdiction over the matter, and due
process al so requires opportunity to confront
and cross-exam ne adverse W tnesses.

A professional public school enployee
plaintiff has a property right and
expectation of continued enpl oynent, and
Board of Education nust conply with
procedural (due process) safeguards when
di smssing himfor cause. (U S C A Const.
Amend. 14/24 P.S. 11-1121 through 11-1127)
Lew s v. School District of Philadel phia.

Action taken by Defendant(s) agai nst
Plaintiff deprived himof life, liberty, or
property, w thout due process of |aw.
Moreover plaintiff was deprived of his right
to earn an incone.

(Pl.”s Resp. Defs.” Mdt. Summ J. at 13-14.) M. MKnight's
stated clains are a restatenent of the allegations in his

pl eadi ngs. They are not responsive to the Defendants’ Mtion and
provide no authority for this Court to determ ne whether his
clainms are valid. A “[p]laintiff may not rest his response to a
summary judgnent notion on the bare allegations in his

pl eadi ngs.” Vaughan v. Pathmark Stores, Inc., No. 99-18, 2000 W

39067, at *4 (E.D. Pa. Jan. 19, 2000)(citing Karas v. Jackson,

582 F. Supp. 43, 45 (E.D. Pa. 1983)). Nonetheless, this Court
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nmust consider M. MKnight's claimthat he was not given a proper
heari ng and received i nproper due process.

M. MKnight clains that he was not presented with a
list of charges agai nst himnor advised of his right to be
represented by counsel at the hearing. He also clains that he
was denied his right to counsel and his right to cross-exam ne
his accuser, and was not permtted to present testinony,

W t nesses or evidence. M. MKnight admts that he attended the
hearings, but clains that, follow ng the advice of his attorney
who was not present at the hearings with him he did not answer
any questions posed to himby the School Hearing Oficer.’

Al t hough his attorney did not acconpany himat these neetings,
M. MKni ght was acconpani ed by his PFT representative. “The
United States Suprene Court has held that ‘the State need only
provi de the opportunity for a hearing before depriving a person

of life, liberty or property. Mar col ongo v. Sch. Dist. of

Phila., No. 98-5196, 1999 W 1011899, at *10 (Nov. 5, 1999),

aff’d, F.3d _ (3d Gr. Mar. 21, 2001)(quoting Jarnon v.

Bat ory, No. 94-0824, 1994 W. 313063, at *8 (E.D. Pa. June 29,

1994) (citing Mullane v. Cent. Hanover Bank & Trust Co., 339 U S.

306, 314 (1950)(noting the aggrieved party can “choose for

hi nrsel f whet her to appear or default, acquiesce or contest.”))).

'No evi dence has been presented which indicates that M.
McKni ght was prohibited or prevented from having counsel present
at these hearings.
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Because the School District provided M. MKnight with two

heari ngs before making a term nation recommendation to the School
Board, M. MKnight’'s due process rights were not violated. In
addition, M. MKnight appeared at both hearings with his PFT
representative, and chose not to respond to any of the

al | egati ons agai nst himor present evidence on his behalf. Thus,
M. MKnight’'s procedural due process rights were not viol ated.
Because M. MKni ght neither presents sufficient evidence
regardi ng whet her the Defendants’ acts deprived himof his Fifth
or Fourteenth Amendnent protections, nor provides evidence
illustrating the existence of issues of material fact for this
case to go to a jury, summary judgnent is granted to the

Def endants for Plaintiff’'s Fifth and Fourteenth Amendnent cl ai ns.

V.  CONCLUSI ON.

Because the Plaintiff does not present sufficient
evidence in response to the Defendants’ Mtion for Summary
Judgnent to establish the existence of genuine issues of materi al
fact related to his clains for breach of contract, notification
of COBRA benefits, common | aw conspiracy and Fifth and Fourteenth
Amendnent cl ai ns, the Defendants’ Mdtion is granted.

An Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL A. MCKNI GHT, ClVviL ACTI ON
Plaintiff,
V. : No. 00-573
SCHOOL DI STRI CT OF PHI LADELPHI A,
et al.,
Def endant s.
ORDER

AND NOW this 18th day of April, 2001, it is hereby
ORDERED t hat the Defendant’s Mtion for Summary Judgnent (Dkt.
No. 48) is GRANTED. The Cerk of Court is directed to mark this

case CLOSED.

BY THE COURT:

Robert F. Kelly, J.



