IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Rl CHARD BRESSI
CVIL ACTION No. 01-407
V.
(Criminal No. 99-276)
UNI TED STATES OF AMERI CA

MEMORANDUM CORDER

Petitioner pled guilty to charges of distribution of
cocai ne, possession of cocai ne and net hanphetamne with intent to
di stribute, and possession of firearns after conviction for a
felony and in violation of 18 U S.C. 8 924(c)(1). He was
sentenced to inprisonnent for 97 nonths, which includes the 60
nont h mandatory penalty required by 18 U . S.C. 8 924(c) (1) (A (i).?

Petitioner has filed a petition pursuant to 28 U. S. C
§ 2255 to set aside the conviction and sentence for the
8 924(c)(1) charge in count five of the indictnent. He contends
that the plea on this count should not have been taken since he
was not guilty of the offense on the facts of the case and that
his trial counsel was thus ineffective in allowing himto pl ead

guilty to this charge.?

Petitioner had an offense level of 19 and a crim nal
hi story category of Ill. He thus faced a sentence of 37 to 46
nont hs plus the 60 nonths on the firearns charge at issue.

2Petitioner was represented by new counsel at his
sentencing. It is petitioner’s sentencing counsel who has filed
the instant petition. |Interestingly, during the sentencing
proceedi ngs he rai sed no question about the propriety of the plea
and inposition of the additional 60 nonth sentence under
8 924(c), and no direct appeal was ever taken.



The pertinent facts are uncontroverted. Follow ng an
under cover purchase of cocaine frompetitioner, police officers
executed a search of his honme pursuant to a warrant. The
officers saw a | ocked safe in petitioner’s bedroom He
voluntarily agreed to give the officers the conbination. They
opened the safe and found bags contai ni ng cocai ne,
nmet hanphet am ne and narijuana, drug packaging materials, $4,500
in cash which included a pre-recorded bill used in the undercover
purchase and a | oaded automatic pistol. Petitioner acknow edged
under oath that he shared control of the safe and gun with one
ot her person, that the gun was avail able to protect the drug
supply and that he had placed in the safe the drugs found by the
officers. He acknow edged that he was hol ding the cocai ne and
met hanphet ani ne for sale.?®

Petitioner relies on the holding of the Suprene Court

in Bailey v. U S., 516 U S. 137 (1995) that to constitute “use”

under 8§ 924(c)(1l), a firearmnust be actively enployed and argues
that such a showi ng of active enploynment was not nmade in the
instant case. The principal problemwth petitioner’s argunent
is that he was not charged with use of a firearm He was charged

wth and pled guilty to “possession” of a firearmin furtherance

3Because petitioner clained at the plea colloquy that the
marijuana seized was intended for his personal use, the court
declined to take a guilty plea to the charge in count four of
possession of marijuana with intent to distribute. The
government di sm ssed that count.



of the offence of drug possession with intent to distribute under
a post-Bailey 1998 anendnent to § 924(c)(1).°

In ascribing to the term“use” its active connotati ons,
the Supreme Court stressed the failure of Congress to use instead

t he broader term “possession.” See Bailey, 516 U S. at 148.

Congress “was convinced the Bailey decision was a setback for |aw

enforcenent and crinme control.” U.S. v. Studifin, 240 F.3d 415,

421 (4th Gr. 2001) (citation omtted). It added the “possession
in furtherance” | anguage “to broaden the reach of the statute”

and fill the | oophole resulting fromBailey. U.S. v. Alaniz, 235

F.3d 386, 389-90 (8th Cr. 2000).

I n assessing whether a firearmwas possessed in
furtherance of a drug offense, pertinent factors include the type
of drug activity, accessibility of the firearm whether it was
| oaded, its proximty to drugs or drug profits and the

circunstances in which it was found. U.S. v. Ceballos-Torres, 218

F.3d 409, 414-15 (5th Gr. 2000) (uphol ding possession in
furtherance conviction where firearmwas in defendant’s bedroom
in proximty to cocaine, cash and scal e and accessi ble to defend
drugs and drug profits). Petitioner was involved in the sale of
cocai ne and net hanphetam ne on a continuing basis. Petitioner

had constructive possession of a | oaded pistol which was in close

“The charges agai nst petitioner arise from conduct on
February 27, 1999, after enactnent of the amendnent.
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proximty to drugs he acknow edged hol ding for sale and drug
profits, including cash received froman undercover purchase, and
whi ch was readily accessible to defend this stash.

There was a factual basis for the plea. Petitioner’s
trial counsel, an experienced crimnal defense | awer, was not
ineffective in reconmending or permtting the guilty plea.?®

ACCORDI N&Y, this day of April, 2001, IT IS
HEREBY ORDERED t hat petitioner’s petition to vacate, set aside or

correct sentence pursuant to 28 U S.C. 8§ 2255 is DENIED and this

action is DI SM SSED.

BY THE COURT:

JAY C. VWALDMAN, J.

As a result of the plea and pl ea agreenent, petitioner
received a three offense | evel reduction which reduced his
sent enci ng exposure by 17 nont hs.
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