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I. Introduction

This case involves the decision of the principal of
Springfield H gh School ("Springfield") not to renew the contract
of David Puchal ski as Springfield s head football coach
Plaintiff David Puchal ski asserts parallel clainms for age
di scrim nation under the Age Discrimnation in Enploynment Act
("ADEA") and the Pennsylvani a Human Rel ati ons Act ("PHRA"), a
claimfor deprivation of a property interest in his job under
42 U.S.C. 8§ 1983, and state tort clains for intentional and
negligent m srepresentation, civil conspiracy, intentional
interference with a contractual relationship, invasion of privacy
- false light and defamation. Plaintiff Lisa Puchal ski has
asserted a claimfor | oss of consortium

Presently before the court are defendants' notion for
partial summary judgnent and two notions by plaintiffs for

partial summary judgnent.



1. Legal Standard

When considering a notion for sunmary judgnent, the
court nust determ ne whether "the pl eadi ngs, depositions, answers
to interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
material fact and that the noving party is entitled to judgnent

as a matter of law" Fed. R Cv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247 (1986); Arnold Pontiac-GVC, Inc.

V. Ceneral Mtors Corp., 786 F.2d 564, 568 (3d Cr. 1986). Only

facts that nay affect the outcone of a case are "material."
Anderson, 477 U.S. at 248. Al reasonable inferences fromthe
record are drawn in favor of the non-novant. |1d. at 256.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enment on

whi ch he bears the burden of proof. J.F. Feeser, Inc. v. Serv-A-

Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990) (citing Cel otex

Corp. v. Catrett, 477 U. S. 317, 323 (1986). The non-noving party

may not rest on his pleadings but nust conme forward with
conpetent evidence fromwhich a reasonable jury could return a

verdict in his favor. Anderson, 477 U S. at 248; WIllians v.

Bor ough of West Chester, 891 F.2d 458, 460 (3d Cr. 1989); Wods

v. Bentsen, 889 F. Supp. 179, 184 (E.D. Pa. 1995).




I11. Factual Backaground

From t he evi dence presented, as uncontroverted or
otherwi se taken in a light nost favorable to plaintiffs, the
pertinent facts are as foll ow

M . Puchal ski was enpl oyed as the head football coach
at Springfield on a yearly basis for ten years. Hi s direct
supervi sor was Hugh McGovern, Springfield s Athletic Director.
There were at | east two other coaches on Springfield s football
team staff, Christopher Shelley whose age i s unknown and Janes
Farrington who was 24 years old at the time. M. Puchal ski al so
worked full-time as an adm nistrator at Carson Valley School
("Carson Valley"), a private school which is a five mnute
comute fromSpringfield. Mst of the students at Carson Vall ey
are African-Anerican.

At a football gane against Chestnut Hi Il Acadeny in the
fall of 1997, Roger Conduit, a local sports reporter who had been
standing on the sidelines, infornmed M. MGovern that M.

Puchal ski had shouted a racist epithet at a football player
during the gane. M. MGovern reported the incident to Dr.
Thomas Stapleford, the principal of Springfield, and to Martin
Mer sky, the assistant principal.

M. MGovern and Dr. Stapleford discussed the renewal
of M. Puchal ski’s contract at some point after this game. Dr.

St apl eford deci ded not to renew the contract. On January 5,



1998, after the conclusion of the football season, M. MGovern
and Dr. Stapleford net with M. Puchal ski and i nfornmed hi mthat
the School District of Springfield (the "District") would not be
renewi ng his football coaching contract. Dr. Stapleford stated
that they "want to take the programin a new direction" and were
"l ooking to hire a young coach who works in the district." Dr.
WIlliamLeary, the District Superintendent, did not permt M.
Puchal ski to talk with the football team on school grounds after
t he deci si on.

M. Puchal ski's contract was a boil erplate docunent
entitled "Extracurricul ar Assignnent Contract” with bl anks for
t he enpl oyee’ s nane and personal information, information about
the position, and for the starting and ending dates for the
activity. The printed docunent stated that it was a one-year
contract, although the activity was descri bed as begi nning on
August 11, 1997 and endi ng on Novenber 27, 1997. The contract
al so provided that M. Puchal ski woul d recei ve conpensation
paynments beginning after the start of the activity and endi ng at
| east two weeks after the activity concluded and when all phases
of work were satisfactorily conpleted. The contract further
stated that the |ast pay day nust be scheduled after the activity
had been conpleted. M. Puchal ski nmarked Novenber 28, 1997 as

his only payday. Hi s pay for the 1997 season was $4, 166.



Def endants proffered nunmerous |legitimte reasons for
t he decision not to renew M. Puchal ski's contract. They assert
that M. Puchal ski allowed athletes to practice w thout obtaining
t he physical exam nation fornms required by the Pennsyl vani a
I nterschol astic Athletic Association ("PIAA"); failed to
adequately control player behavior; actively opposed and publicly
criticized Springfield s adm nistration during a Pl AA
investigation; failed to maintain satisfactory working
relati onships with coaching staff nenbers who were teachers;
berated officials during a gane; nade racist remarks during
practices and ganes; ran up a score in an unsportsmanli ke manner;
and, del ayed inform ng school officials that the football teans
opponents used fifth-year seniors which violated Pl AA rul es and
coul d have resulted in sanctions against Springfield. M.
Puchal ski contends that these were not the true reasons that his
contract was not renewed. He specifically denies the truth of
the stated reasons except for running up a score agai nst an
opponent and allowing athletes to practice without the required
physi cal s whi ch he acknow edges.

About two nonths after the January 5, 1998 neeti ng,
Dr. Leary spoke at a public school board neeting regarding his
pl ans and aspirations for the athletic teans in the District.
The statenment was titled "Springfield Towship H gh School :

The Athletic Progranf. The statenment contained no reference



to M. Puchal ski or any particular coach. Dr. Leary discussed
the need to exhibit good sportsmanship, to avoid "bad"

| anguage, to serve as role nodels for the students, to ensure
student athletes' health by conplying with the requirenent of
physi cal exam nations, to honor the PIAA rules and to work
cooperatively with others in the school system

After offering M. Puchal ski’s former position to
one candi date who declined the offer, Springfield accepted
resunes and interviewed ten candidates. Janes Farrington, a
t eacher and assi stant football coach under M. Puchal ski, was
ultimately hired. He was 25 years old at the tine.

M. Puchal ski sent out applications for two head
football coaching positions in 1998 and one application in
1999. He did not receive any job offers. He is still enpl oyed
by Carson Vall ey.

M. Puchal ski suffered "depression, anger and
obsession."” Hi s prospects of obtaining alternate enpl oynent
and reputation in the community were damaged. Lisa Puchal ski
suffered | oss of "services, conpanionship and consortiunt
because M. Puchal ski’'s "self-esteem was i njured.

During the sumer of 1998, M. MGovern told WIIliam
Travers, a mutual acquai ntance of McGovern and Puchal ski, that
he had nade a racist remark. He also stated to about twenty

people that "there was nore to it [the decision not to renew



Puchal ski’s contract] than what's in the papers.”

Several articles appeared in the |ocal newspapers
concerning the decision not to renew Puchal ski’s contract and
Dr. Leary’s statenent to the School Board. All quoted M.
Puchal ski extensively. The articles also contain quotations
attributed variously to Dr. Stapleford, Dr. Leary and M.
McGovern.?

In a January 11, 1998 article in the Springfield
Record, Dr. Stapleford is quoted as saying that the
adm ni stration had "sone young fol ks" who were teachers at
Springfield and potential candidates for M. Puchal ski's
position. Dr. Stapleford was al so quoted as sayi ng that
Springfield would i nterview candi dates for a new head f oot bal
coach and that M. Puchal ski was "free to re-apply.”

In a January 15, 1998 article in the Springfield
Sun, M. Puchal ski is quoted as stating that Dr. Stapleford
spent very little tinme with himand had never told himthere
were problens with his coaching. Dr. Stapleford is quoted in

response that M. Puchal ski’s comment was "patently untrue,”

"When offered for the truth of the matters stated, a new
article is inconpetent hearsay evidence which thus woul d
ordinarily not be considered for sumary judgnent purposes. See
Abruzzi Foods, Inc. v. Pasta & Cheese, Inc., 986 F.2d 605, 606
(st Cr. 1993); Poretto v. U S., 196 F.3d 392, 395 (5th Cr.
1952); Barnes Foundation v. Township of Lower Merion, 982 F.
Supp. 970, 996 (E.D. Pa. 1997). Wth one exception, however,
defendants in the instant case acknow edge maki ng the reported
statenments as attri buted.




that Springfield wanted teachers to be invol ved as coaches and
noting that M. Puchal ski had to drive over from Carson Vall ey
School during regular school hours to handl e an energency
situation. In discussing the pending departure of two
assi stant coaches, M. MGovern al so was quoted as sayi ng that
the school was "very concerned with losing the two young
t eachers. "?2

In another Springfield Sun article published a few
weeks later, it was reported that when asked whether his
statenent to the school board about the athletic prograns
i nvol ved issues with M. Puchal ski’s tenure as head coach, Dr.
Leary responded "1'd rather not get into that. There have
been | apses occasionally in all sports.” Dr. Leary also is
quoted as saying that candi dates were being interviewed for
t he head coach position.

I n anot her Record article published at about the
sane tinme, Dr. Stapleford is reported as saying that M.
Puchal ski’s job was opened up as part of a novenent towards

hi ri ng young coaches who al so teach at the hi gh school

V. Defendant’s Sunmmary Judgnent Mbotion

Def endants have noved for summary judgnent on M.

Puchal ski's negligent and intentional m srepresentation,

2M. McGovern denies he used the word "young." He states
he referred to the two persons in question as "new teachers”
and not "young teachers."



8§ 1983, civil conspiracy, interference wth contractual

rel ations, defamation and false light privacy clains. They

al so ask for summary judgnent on Lisa Puchal ski's |oss of
consortiumclaimand for judgnent agai nst M. Puchal ski on his
prayer for future wages.

A Negl i gent and I ntentional M srepresentation

M. Puchal ski’s m srepresentation clains are
predi cated on the followi ng statenents: Dr. Stapleford's
coment quoted in the Record article that the position was
open and M. Puchal ski was free to reapply; M. MGovern's
coment to M. Travers regarding M. Puchal ski's racial slur;
the prior positive evaluations of M. Puchal ski; an inplied
m srepresentation in the news articles that all candi dates for
M. Puchal ski’s fornmer position would be treated fairly; and,
Dr. Leary's comments to the school board.

To sustain a negligent m srepresentation claim a
plaintiff nust show a m srepresentation of a material fact;
that the representor either knew of the m srepresentation,
made the m srepresentati on without know edge as to its truth
or falsity, or nmade the representation under circunstances in
whi ch he ought to have known of its falsity; that the
representor intended the representation to induce plaintiff to
act on it; and, that he was injured by acting in justifiable

reliance on the m srepresentation. See Wisblatt v. M nnesota




Mut. Life Ins. Co., 4 F. Supp.2d 371, 377 (E.D. Pa. 1998);

G bbs v. Ernst, 647 A 2d 882, 890 (Pa. 1994). To sustain an

intentional msrepresentation claim a plaintiff nust show a
m srepresentation; a fraudulent utterance; that defendants
intended to induce action by him and, that he justifiably
relied on the msrepresentation and was injured as a proximte

result. See Pacitti v. Macy's, 193 F.3d 766, 778 (3d Cr.

1999); Banks v. Jerone Taylor & Assocs., 700 A 2d 1329, 1333

(Pa. Super. 1997).

Because all the alleged m srepresentations except
the evaluations were made to third parties, M. Puchal ski nust
al so show that the nmaker intended or had reason to expect that
the m srepresentation would be repeated to himand that he

would rely on it. See Mchael v. Shiley, Inc., 46 F.3d 1316,

1335 (3d Cir. 1995), abrogated on other grounds by Metronic,

Inc. v. Lohr, 518 U S. 470, 484 (1996); Kurtz v. Anerican

Mbtorists Ins. Co., 1995 W 695111, *2 (E.D. Pa. Nov. 21,

1995); Wodward v. Dietrich, 548 A 2d 301, 309 (Pa. Super.

1988) .

There is no conpetent evidence of record from which
one reasonably could find defendant McGovern, Leary or
St apl eford i ntended or had reason to expect that these
comments woul d be repeated to M. Puchal ski or that he woul d

rely on them There is also no conpetent evidence of record

10



that M. Puchal ski actually did rely on these coments.?
| ndeed, he admts that he did not forfeit any position because
of his reliance on Dr. Stapleford’ s coments regarding re-
application and the interview ng process.

It is unclear that any defendant filled out M.
Puchal ski’s past performance evaluations. |In any event, there
is no evidence that M. Puchal ski justifiably relied on the

performance evaluations to his detrinent. See, e.d., Kennedy

V. Chubb G oup of Ins. Cos., 60 F. Supp.2d 384, 397 (D.N.J.

1999). As the evaluations contained positive statenents about
M. Puchal ski’s job performance, he does not appear to suggest
that the evaluations were thensel ves m srepresentations.

| nsof ar as he suggests that he believed his contract would be
renewed in view of the evaluations, he has not shown that he
sustained any injury as a proximate result of such belief.

B. Section 1983 daim

M. Puchal ski asserts that he was deprived of
fundanental rights to his reputation and to continued

enpl oynent .

3Al t hough Dr. Stapleford and M. MGovern may have intended
that third parties rely on the statenments and sone m ght have so
relied, M. Puchal ski cannot nmaintain a msrepresentation claim
for harm he nmay have sustained as a result of the reliance by
another on a false statenment concerning him See Wstwod-Booth
v. Davy-Loewy, Inc., 1999 W 219897, *4 (E.D. Pa. Apr. 13, 1999);
Kurtz, 1995 W. 695111 at **4-5.

11



There is no fundanental right to retain public

enpl oynent. See N cholas v. Pennsylvania State University,

227 F.3d 133, 142 (3d Gr. 2000); N lson v. Layton City, 45

F.3d 369, 371 (10th Gr. 1995); MKinney v. Pate, 20 F.3d

1550, 1560 (11th Cit. 1994), cert. denied, 513 U S. 1110

(1995); Sutton v. Ceveland Bd. of Educ., 958 F.2d 1339, 1351

(6th Gr. 1992). Those property rights which enjoy procedural

due process protection are determ ned by state |aw. See

Bi shop v. Wod, 426 U. S. 341, 344 (1976). Thus, any property

interest in enploynent nust be found in state law. See Colley

v. PHFA, 830 F.2d 469, 471 (3d Cr. 1987). There is no
suggestion that M. Puchal ski had civil service protection.
Thus, any property right he had nust be found in his contract.

See Skrocki v. Caltabiano, 568 F. Supp. 704-05 (E.D. Pa.

1983); H Il v. Gty of Chester, 1994 W 463405, *4 (E. D. Pa.

Aug. 26, 1944); Hoffman v. Gty of Chester, 411 A 2d 1319,

1320 (Pa. Commw. 1980).

Al t hough the first page of the boilerplate contract
notes a term of one year, the second page clearly states that
the activity contracted for would end on Novenber 27, 1997.
Moreover, M. Puchal ski hinself denoted on the second page
that he wi shed to be paid on Novenber 28, 1997. This page
also clearly states that the enployee’ s | ast payday must be

after the conpletion of the activity. The contract clearly

12



provi ded M. Puchal ski with a right to enploynent only through
Novenber 27, 1997.

Even if the contract extended for a cal endar year
until June 17, 1998, M. Puchal ski still was not deprived of a
property right. Wen a termenployee is term nated before his
contract ends but he is fully conpensated for the entire term
of the contract, the enpl oyee cannot recover under § 1983.

See Royster v. Board of Trustees of Anderson County Sch. Dist.

No. 5, 774 F.2d 618, 621 (4th Cr. 1985); Harrington v. lLauer,

888 F. Supp. 616, 619-20 (D.N. J. 1995); Schneeweis v. Jacobs,

771 F. Supp. 733, 736-37 (E.D. Va. 1991) (coach suspended
during termof her contract but fully conpensated was not
deprived of a property right).

It is uncontroverted that M. Puchal ski received the
total amount due himunder his contract. Although he argues
that Springfield was obligated to provide himw th a
performance eval uation at sone point after Novenber 28, 1997,
he has produced no evidence of this obligation. He contends
that the District’s enpl oyee handbook suggests he was entitled
to an eval uation, but no handbook text reflecting any such
obligation has been produced and M. Puchal ski acknow edged in
his deposition that he received only four evaluations in his
ten years of enploynent. |In any event, M. Puchal ski had no

constitutionally protected right to an eval uation.

13



There is no constitutionally protected property or

liberty interest in reputation. See Siegert v. Glley, 500

U S. 226, 233 (1991); Paul v. Davis, 424 U.S. 693, 701 (1976);

Adark v. Township of Falls, 890 F.2d 611, 619 (3d G r.1989);

DeFeo v. Sill, 810 F. Supp. 648, 656 (E.D. Pa. 1993).

Where one is defanmed or stigmatized in the course of
his dism ssal from public enploynent, however, he does have a

cogni zable liberty interest. See Codd v. Velger, 429 U S

624, 628 (1978); Paul, 424 U. S. at 709; Board of Regents of

State Colleges v. Roth, 408 U. S. 564, 573 (1972); Brennan v.

Hendri gan, 888 F.2d 189, 196 (1st G r. 1989); Doe v.

Departnent of Justice, 753 F.2d 1092, 1111 (D.D.Cr. 1985).

That interest, however, is not accorded substantive due

process protection. See In re Selcraig, 705 f.2d 789, 796-97

(5th Gr. 1983). Rather, the right accorded is that of
procedural due process, specifically the right to an
opportunity to refute the charges and clear one’s nane. See
Codd, 429 U.S. at 627; Paul, 424 U S. at 710; Roth, 408 U.S.
at 573; Brennan, 888 F.2d at 196; Doe, 753 F.2d at 1102-03.
Thus, a federal constitutional claimarises not from
the defamatory or stigmatization conduct per se but from the
deni al of a nane-clearing hearing. Selcraig, 705 F.2d at 797 &
n.10. It follows that to sustain a 8§ 1983 stignati zation claim

an aggrieved enployee nust allege and prove that he tinely

14



requested a nane-clearing hearing and that the request was

deni ed. See Howze v. City of Austin, 917 f.2d 208 (5th Gr.

1990); Rosenstein, 876 F.2d at 396.

There is no evidence that defendants nade the
pertinent statenents while declining to renew M. Puchal ski’s
contract. M. MGovern’s coment to M. Travers was nmade nore
than six nonths after the non-renewal of M. Puchal ski’s
contract and Dr. Leary nmade the statenent to the School Board
nore than a nonth after the non-renewal .* Mreover, there is
no evidence that M. Puchal ski ever requested a nane-cl earing
heari ng which he was denied as required to sustain this claim

See O Connell v. County of Northhanpton, 79 F. Supp. 2d 529,

536 (E.D. Pa. 1999).

C. Def amati on

To sustain a defamation claim a plaintiff nust
prove a defamatory communi cati on was published by the
def endant which applied to plaintiff and that the recipient
understood its defamatory neani ng and understood that the
comuni cation was intended to apply to plaintiff. See 42 Pa.

C.S.A § 8343(a).

“Any comments nmade to the EEOCC in response to M.
Puchal ski’s charge are al so absolutely privileged and hence not
defamatory. See Quisto v. Ashland Chenical Co., 994 F. Supp.
587, 594-94 (E.D. Pa. 1998); MIliner v. Enck, 709 A 2d 417, 419
n.1 (Pa. Super. 1998).

15



A defamatory statenment is one that "tends so to harm
the reputation of another as to lower himin the estimtion of
the community or to deter third persons from associ ating or

dealing with him" U.S. Healthcare, Inc. v. Blue Cross of

G eater Phil adel phia, 898 F.2d 914, 923 (3d Gr.) (citation

and internal quotations omtted), cert. denied, 498 U S. 816

(1990). "A comrunication is also defamatory if it ascribes to
anot her conduct, character or a condition that woul d adversely
affect his fitness for the proper conduct of his proper

busi ness, trade or profession.” Maier v. Maretti, 671 A 2d

701, 704 (Pa. Super. 1995), appeal denied, 694 A 2d 622 (Pa.

1997). The court nust initially exam ne an allegedly
defamatory statenent in context and determine if it is capable
of defamatory neaning. 1d.

M. Puchal ski contends that Dr. Leary defaned hi m by
not permtting himto talk to the football teamfoll ow ng the
decision not to renew his contract. Al though an action may be
defamatory, it nust be public and clearly comunicate a

defamat ory neani ng. See Bennett v. Norban, 151 A 2d 476, 478

(Pa. 1959); Berg v. Consol. Freightways, Inc., 421 A 2d 831,

833-34 (Pa. Super. 1990). Dr. Leary’s decision not to perm:t
M. Puchalski to talk to the teamdid not clearly comunicate
any defamatory nmessage. |Indeed, M. Puchal ski never states

what defamatory meani ng was conmmuni cat ed

16



M. Puchal ski contends that Dr. Leary's statenent to
t he school board was defamatory. Although a statenent may

def ane by i nnuendo, see Livingston v. Miurray, 612 A 2d 443,

449 (Pa. Super. 1992), Dr. Leary never alluded to M.
Puchal ski or to any particular incident. |Its focus was on al
of the athletic teans and the role of all coaches. None of
Dr. Leary's generalized comments coul d reasonably be
interpreted as inplying sonething derogatory about M.
Puchal ski. See id. at 448-49 (article discussing search for
new coach and new coach's qualifications did not defane old
coach by inplying he did not have same qualifications).?®

Dr. Stapleford's statenment to the EEQC t hat
Puchal ski made a racial comment is absolutely privileged. See

Quisto v. Ashland Chem Co., 994 F. Supp. 587, 593-94 (E. D

Pa. 1998); MIlliner v. Enck, 709 A 2d 417, 419 n.1 (Pa. Super.

1998). Al though he so specul ates, M. Puchal ski presents no
conpetent evidence that Dr. Stapleford nade any defanmatory

coments about himat a neeting discussing the non-renewal of

°One school board nmenber, Harpur Tobin, Jr., believed Dr.
Leary's statenent was directed at M. Puchal ski's conduct. M.
Tobi n, however, was influenced in this perception by the inside
informati on he al ready had about M. Puchal ski’s situation.
There is no evidence that any other person in the audi ence so
understood Dr. Leary’s statenment which did not discuss any
particul ar coach or sport. See Rockwell v. Allegheny Health,
Educ. & Research Found., 19 F. Supp.2d 401, 405 (E.D. Pa. 1998)
(court evaluating allegedly defamatory statenment | ooks to "effect
the article is fairly calculated to produce and inpression it
woul d naturally engender in mnds of average persons anobng whom
it is intended to circulate").

17



M. Puchal ski's contract or in other conversations.

Dr. Stapleford s statenents in the two newspaper
articles are not defamatory. Dr. Stapleford's
characterization of M. Puchal ski's assessnent of their
relationship as untrue in the Springfield Sun article was his
opinion and did not inply the existence of undiscl osed

derogatory factual information. See Baker v. Lafayette Coll.

532 A 2d 399, 402 (Pa. 1987). See also Redco Corp. v. CBS,

Inc., 758 F.2d 970, 972 (3d G r. 1985); Parano v. QO Connor,

641 A 2d 607 (Pa. Super. 1994). Dr. Stapleford' s comment
reported in the Record that the school had "sone young fol ks"
who were internal candidates for the position did not inply
that M. Puchal ski was too old to coach and had no defamatory
meani ng.

M. Puchal ski characterizes as defamatory M.
McGovern's statenents that he was concerned about the | oss of
two "young" teachers, that "there is nore to this story than
what was in the paper" and that M. Puchal ski had nade a
raci al comment .

M. MGovern's comment quoted in the Springfield Sun
does not inply that M. Puchal ski was too old to coach

See Livingston, 612 A .2d at 448.°%° There is no evi dence that

SFurt her, M. MGovern denies using the word "young" and
there is no affidavit fromthe reporter or other conpetent
evi dence to show he did.

18



the coment that "there was nore to the story” was fal se. See

Corabi v. Curtis Publ’g Co., 273 A .2d 899, 906 (Pa. 1971),;

Sinms v. Exeter Architectural Prods., Inc., 916 F. Supp. 432,

436-37 (M D. Pa. 1996). A reasonabl e person would not have
under st ood that comment to have defanmatory neani ng.

Al t hough M. Puchal ski specul ates that M. MGovern
told M. Farrington and M. Shelley about the racist remark,
both testified that no one ever told themthat M. Puchal ski
had made such a comment. Although M. MGovern states that he
"may have" related such a cooment to his wife and M ke
Dnytryszyn, an assistant coach, there is no conpetent evidence
that he actually did so.

M. MGovern's statenents to Messrs. Travers,

Stapl eford and Mersky that M. Puchal ski made a specific
raci st remark i s capabl e of defamatory neaning. To inpute
racismto a plaintiff, particularly one for whom such an
attitude could be inconpatible with the proper performnce of

his public responsibilities, may be defamatory. See MacElree

v. Phil adel phi a Newspapers, Inc., 650 A 2d 1050, 1054 (Pa.

1996) . 7

There is authority that characterizi ng soneone or sonet hing
he has said as “racist” is not alone actionable. See Stevens v.
Tillman, 855 F.2d 394, 401-02 (7th Gr. 1988); Smth v. School
Dist. of Philadelphia, 112 F. Supp. 2d 417, 429 (E.D. Pa. 2000);
Rai bl e v. Newsweek, 341 F. Supp. 804, 807 (WD. Pa. 1972). Here,
however, it appears that M. MGovern may have articul ated the
specific offensive statenent attributed to M. Puchal ski, taking
it beyond the real mof mere opinion or general characterization.
Mor eover, defendants thensel ves have not argued that the all eged
st at enent cannot be defamatory.

19



Al t hough he specul ates that the comments prejudiced
hi s chances for obtaining alternate enpl oynent and injured his
reputation, M. Puchal ski has produced no conpetent evidence
of reputational harm M. Mersky and Dr. Stapleford were
invol ved in the decision not to renew M. Puchal ski’s

contract. See D Errico v. DeFazio, 763 A 2d 424, 433 (Pa.

Super. 2000) (no reputational injury when alleged defamation
communi cated principally to those involved in plaintiff’s
termnation). M. Travers did not believe that M. Puchal ski
made the alleged remark, and M. Tobin testified that no one
on the school board was aware of the racist remark incident.
M. Puchal ski does aver that the entire episode nade him
depressed. Wiile not very precise, this evidence of enotional

harmis sufficient. See Pro Golf Mg, Inc. v. Tribune Revi ew

Newspaper Co., 761 A 2d 553, 556 (Pa. Super. 2000) (show ng of

harmrequired to sustain defamati on claimmay be nental pain
and angui sh or damage to reputation).

M. MGovern’s comments to Dr. Stapleford and M.
Mer sky, however, are not actionabl e because they are
conditionally privileged. Statenents are conditionally
privileged if sone interest of the person who publishes
defamatory matter is involved, sone interest of the person to
whom the matter is published or some other third person is

i nvol ved or a recogni zed interest of the public is involved.
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See Mketic v. Baron, 675 A 2d 324, 329 (Pa. Super. 1996).
Communi cati ons anong managers regardi ng enpl oyee job
performance, discipline and termnation are privil eged when
t he publisher of the defamatory communi cation shares an
interest in the enployee’'s performance with the recipients.

See McDaniel v. Anerican Red Cross, 58 F. Supp. 2d 628, 633

(WD. Pa. 1999); MKketic, 675 A 2d at 330; Rutherfoord v.

Presbyterian Univ., 612 A 2d 500, 507 (Pa. Super. 1992);

Daywalt v. Mntgonery Hosp., 573 A 2d 1116, 1118 (Pa. Super.

1990). Messrs. McGovern, Mersky and Stapleford clearly shared
an interest in M. Puchal ski’s performance at Springfield.

M. Puchal ski has produced no conpetent evidence of abuse.?

M. MGovern's statenents to Dr. Stapleford and M. Mersky are

not actionable. See Monah v. Albert Einstein Med. Cir. 978 F

8To show abuse of the conditional privilege, a plaintiff
must show the statenents were actuated by nmalice or negligence,
were made for a purpose other than that for which the privilege
is given, were nade to a person not reasonably believed to be
necessary for the acconplishnment of the purpose of the privilege
or included defamatory matter not reasonably believed to be
necessary for the acconplishnment of the purpose. See G usto, 994
F. Supp. at 593. A plaintiff nust present sone conpetent
evi dence of abuse of privilege to survive summary judgnent. See
Maier, 671 A.2d at 706. M. Puchal ski adduces no evi dence
indicating that M. MGovern was notivated by malice, that M.
Mersky or Dr. Stapl eford should not have been inforned, that M.
McGovern spoke for any purpose other than inform ng them or that
his statenents to themincluded any extraneous defanatory
matters. M. MGovern did not act negligently in crediting the
cont enpor aneous account of a news reporter. M. Conduit
confirmed in his deposition that he heard M. Puchal ski make a
raci st conmrent and had related this to M. MGCovern.

21



Supp. 621, 636 (E.D. Pa. 1997); Burns v. Supernarkets Cen.

Corp., 615 F. Supp. 154, 159 (E.D. Pa. 1985); Vargo v. Hunt,

581 A 2d 625, 628-29 (Pa. Super. 1990).

D. C vil Conspiracy

M. Puchal ski charges that M. MGovern and Dr.

St apl eford conspired to defane himand renove himfromhis
position as head football coach because of age.

To sustain his civil conspiracy claim M. Puchal ski
must show that M. MGovern and Dr. Stapleford acted in
concert with intent to injure himand with intent to do an
unl awful act or an otherwi se |awful act by unlawful neans.

See Rutherfoord, 612 A . 2d at 508. As these defendants were

enpl oyees and agents of the District, M. Puchal ski nust show
that they acted outside of the scope of their enploynent. See

Doe v. Kohn, Nast & Gaf, P.C, 862 F. Supp. 1310, 1328 (E. D.

Pa. 1994).

M. Puchal ski contends that M. MGovern and Dr.
St apl eford acted outside of the scope of their enpl oynent
because the District forbade discrimnation on the basis of
age. Failure to follow a conpany anti-discrimnation policy,
however, is rarely sufficient to take an action outside of the

scope of enmploynent. See Lowery v. Circuit City Stores, Inc.,

206 F.3d 431, 447 (4th Cr. 2000) (supervisor who failed to

pronote plaintiff because of race acted within scope of
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enpl oynent al t hough conpany had policies agai nst such

discrimnation); Gty of Chicago v. Mtchmaker Real Estate

Sales Cr., Inc., 982 F.2d 1086, 1096 n.12 (7th Cr. 1992)

(discrimnatory acts were within enpl oyees’ scope of

enpl oynent al t hough their enployer instructed themnot to
discrimnate); Restatenent (Second) of Agency 8 230 (enpl oyee
may still act within scope of enploynent even though enpl oyer
forbade that action).

"Acts fall within the scope of enploynent when they
are of the kind [a servant] is enployed to perform occurring
substantially within the authorized tine and space limts, and
actuated, at least in part, by a purpose to serve the nmaster."

Durham Life Ins. Co. v. Evans, 166 F.3d 139, 150 (3d G r.

1999). As Athletic Director and Principal of Springfield
respectively, M. MGovern's and Dr. Stapleford s discussion
of a coach’s performance and a deci si on about whether to
retain himare acts of a type which they were enpl oyed to
perform There is no conpetent evidence that they did not act
in the normal tine and space limts, within the range of their
duties and at least in part to serve Springfield.

E. Fal se Light Privacy Caim

To sustain this claim M. Puchal ski nust show t hat
M. MGovern and Dr. Stapleford publicized private facts which

placed himin a false light. See Winstein v. Bullick, 827 F
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Supp. 1193, 1202 (E.D. Pa. 1993).° These facts nust be highly
of fensive to a reasonabl e person and not of legitimte concern

to the public. See Strickland v. University of Scranton, 700

A.2d 979, 987 (Pa. Super. 1997); Harris v. Easton Publ’'g Co.,

483 A . 2d 1377, 1384 (Pa. Super. 1984). They nust entail such
a "major msrepresentation of [the plaintiff's] character,

history, activities or beliefs that serious offense may

reasonably be expected to be taken." Curran v. Children's

Serv. Gr. of Wom ng County, Inc., 578 A.2d 8, 13 (Pa. Super.

1990) .

M. Puchal ski contends that M. MGCGovern cast himin
a false light by commenting that he made a racist renmark
Fromthe evidence, one could find that M. MGovern told this
only to Messrs. Travers, Stapleford and Mersky. This is
insufficient publicity to sustain a false light claim See

Vogel v. WT. Grant Co., 327 A 2d 133, 137 (Pa. 1974)

(disclosure to four persons held insufficient publicity);

Curran v. Children's Service Cr., Inc., 578 A . 2d 8, 12 (Pa.

Super. 1990) (publicity nmeans comunication to "the public at
| arge or to so many persons that the matter nust be regarded
as substantially certain to becone one of general public

knowl edge") .

M. Puchal ski al so suggests that Dr. Leary's coments to
t he school board placed himin a false light. Dr. Leary,
however, is not naned as a defendant in this count. In any
event, these coments did not refer to M. Puchal ski, |et alone
i nclude private facts about him
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M . Puchal ski predicates his claimagainst Dr.
Stapleford on his reaction to M. Puchal ski's assessnent of
their relationship as untrue, his description of why an on-
site coach was advantageous and his coment that there were
"sonme young fol ks" who m ght be internal candidates for the
posi ti on.

M. Puchal ski has produced no evidence that these

statenents were false. See Winstein, 827 F. Supp. at 1202.

Moreover, it is inpossible to i magi ne how these comments were
a "major" msrepresentation of M. Puchal ski's character,
history, activities or beliefs.

F. Intentional Interference with Contractual Rel ations

M. Puchal ski contends that by "sl anderi ng,
i beling, defam ng and violating his constitutional rights,”
def endants Stapleford, Leary and McGovern intentionally
interfered with his contractual relationship with Springfield.
To maintain an intentional interference wth contractual
relations claim it nust be shown that a party interferes with
the performance of a contract between another and a third

party. See Maier v. Maretti, 671 A 2d 701, 707 (Pa. Super

1995). Wen an enpl oyee, acting within the scope of
enpl oyment, interferes with a contractual relationship between
hi s enpl oyer and another, there are not three parties.

See id.; Rutherfoord, 612 A 2d at 507-08 (enployees within
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scope of enploynent are not third parties and thus there can
be no intentional interference claim.

G Loss of Consortium

Li sa Puchal ski's claimfor |oss of consortiumis
dependent on M. Puchalski's right to recover in tort. See

Little v. Jarvis, 280 A 2d 617, 620 (Pa. Super. 1971)

(spouse's right to recover for |oss of consortiumderives
solely fromother spouse's right to recover in tort). As M.
Puchal ski's defamation claimagainst M. MGovern for the

all eged statenent to M. Travers survives and it is not clear
that Ms. Puchal ski will be unable to show sonme harmas a
result of this statenent, the |oss of consortiumclaimalso
survi ves.

H. Recovery of Future \Wages

Def endants contend that they are entitled to
judgnent on M. Puchal ski's prayer for future wages under the
ADEA and PHRA because he did not mtigate his damages. Front
pay is discretionary and should not be awarded on an ADEA or
PHRA cl ai mwhen the plaintiff failed to mtigate his damages.

Anastasio v. Shering Corp., 838 F.2d 701, 708-09 (3d Gr.

1988). A plaintiff fails to mtigate when there is
substantially equi val ent work avail abl e and he has not
exerci sed reasonable diligence in finding new work. Booker V.

Taylor MIking Co., 64 F.3d 860, 864 (3d G r. 1995);
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Anastasio, 838 F.2d at 708. Defendants bear the burden of
proving a failure to mtigate. 1d. at 707.
M. MGovern avers and M. Puchal ski does not
di spute that eight head coaching positions were available in
1998 in "the southeastern Pennsylvania area,"” six such
positions were open in 1999 and eight in 2000. M. Puchal ski
counters that all of the avail able head coachi ng positions
other than the three for which he applied were | ocated at
| east 45 mnutes away fromhis full-tinme position at Carson
Val l ey, while Springfield was only a five mnute comute.
There is no evidence of the precise |ocations of
t hese enpl oynent opportunities, or of what the "southeastern
Pennsyl vani a area" consists of. M. Puchal ski need not accept
enpl oynent that is an unreasonabl e distance fromhis

r esi dence. See NLRB v. Madison Courier, Inc., 472 F.2d 1307,

1314 (D.C. Cr. 1972); A dfather v. Chio Dep't of Transp., 653

F. Supp. 1167, 1179 (S.D. Onhio 1986). There is no evidence of
record as to the distance between the referenced enpl oynent
positions and M. Puchal ski’s residence. An issue of materi al
fact thus exists regarding mtigation.

V. Plaintiff’'s Summary Judgnent Modtions

In two distinct partial summary judgnent notions,
plaintiffs seek judgnent on the ADEA and PHRA cl ai ns and on

"defendants’ alleged legitinmate non-discrimnatory firing
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and/or not rehiring David Puchal ski." Defendants have noved
for sanctions against plaintiffs’ counsel for the filing of
t hese notions.

In the first notion, plaintiffs suggest that M.
Puchal ski is entitled to judgnent on the ADEA and PHRA cl ai ns
because he has established a prima facie case of age

discrimnation. This is untenable and seens to reflect a

fundanent al m sunder standi ng of the MDonnell Douglas burden-
shifting framework. Establishing a prima facie case does not

constitute proof of an ADEA claim See MDonnell Dougl as

Corp. v. Geen, 411 U S. 792, 802-03 (1973); Showalter v.

Uni versity of Pittsburgh Med. Gtr., 190 F. 3d 231, 234-35 (3d

Cr. 1999).

In the second notion, plaintiffs suggest that they
have shown the proffered legitinmate reasons for the non-
renewal of M. Puchal ski’s contract were not the true reasons
and these reasons should thus be "stricken." To neet their
burden of articulating a legitimte, nondiscrimnatory reason
for the enpl oynent action, defendants "need not persuade the
court that [they were] actually notivated by the proffered

reasons." See ladimarco v. Runyon, 190 F.3d 151, 157-58 (3d

Cir. 1999). The burden is on the plaintiff to produce
sufficient evidence to permt a finding that the proffered

legitimate reasons are actually pretextual. See Fuentes v.
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Perskie, 32 F.3d 759, 763 (3d Cr. 1994). Unless it clearly
appears fromthe record that no reasonable factfinder could
concl ude defendants were notivated by their articul ated
reasons, summary judgnent is inappropriate. Plaintiffs have
denonstrated no such thing.

VI . Concl usi on

Consistent with the foregoing, defendants’ notions
will be granted as to plaintiffs’ 8§ 1983 claimand cl ai ns of
negligent and intentional m srepresentation, invasion of
privacy-false light, intentional interference with a
contractual relationship and civil conspiracy. The case wll
proceed on M. Puchal ski’s clains of age discrimnation and
def amati on cl ai m agai nst defendant McGovern for the alleged
statenent to M. Travers. Insofar as she cl ai ns damages
resulting fromthat alleged act of defamation, Ms. Puchal ski
may proceed with her | oss of consortiumclaim

Plaintiffs’ notions will be denied.

Appropriate orders will be entered.
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N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

DAVI D PUCHALSKI and LI SA : CIVIL ACTI ON
PUCHAL SKI :

V.
SCHOOL DI STRI CT OF
SPRI NGFI ELD, SCHOCL BOARD OF
SPRI NGFI ELD TOANSHI P, JAMES
ASCI UTTO, DR LEARY, MARTIN
MERSKY, HUGH MCGOVERN and :
DR THOVAS STAPLETON : No. 99-1068
ORDER

AND NOW this day of March, 2001, upon
consi deration of defendants’ Mtion for Summary Judgnment (Doc.
# 30) and plaintiffs’ Mtions for Summary Judgnent (Doc. #34 &
Doc. #35), consistent with the acconpanying nenorandum IT IS
HEREBY ORDERED t hat defendants’ Mtion is GRANTED as to the
clainms for intentional and negligent m srepresentation, civil
conspiracy, intentional interference with a contractual
rel ati onshi p, invasion of privacy - false light and 42 U S.C
8§ 1983 clains, as well as the defamation claimexcept as to
def endant McCGovern; and, said Motion is otherwise DENNED. |IT
| S FURTHER ORDERED that plaintiffs’ Mtions for Summary
Judgnent are DENI ED.

BY THE COURT:

JAY C. VWALDMAN, J.



