IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CALEB M HARR S : CIVIL ACTI ON
V.
O CONNOR TRUCK SALES, | NC. : No. 00- 5040

VEMORANDUM AND ORDER

J. M KELLY, J. MARCH , 2001
Presently before the Court is a Partial Mtion to D sm ss
filed by the Defendant, O Connor Truck Sales, Inc. (“O Connor”).
The Plaintiff, Caleb M Harris (“Harris”), filed suit in state
court, alleging fraud, m srepresentation, negligence, breach of
contract and a violation of state |law. The case was subsequently
renoved to federal court. O Connor now seeks to have portions of
t he Conpl aint dism ssed for failure to state a clai mupon which
relief may be granted. For the follow ng reasons, O Connor’s

notion is granted in part and denied in part.

. BACKGROUND

Accepting as true the facts alleged in Harris’s Conpl ai nt
and all reasonable inferences that can be drawn fromthem the
facts of the case are as follows. Harris is a citizen and
resi dent of the Commonweal th of Pennsylvania. O Connor is a
Del awar e corporation having its principal place of business in a
state other than Pennsylvania. On June 9, 1997, Harris bought a

Freightliner Tractor, Mdel FLD12064ST (“the Tractor”), from



O Connor. During negotiations with Harris, O Connor repeatedly
represented that the Tractor’s odoneter reading of 175,720 mles
was accurate. The Tractor’s actual mleage at the tine of sale,
however, was approxi mately 423,399 mles. Sone tine earlier, the
Tractor’s speedoneter had been replaced; during that procedure,

t he odonmeter had been reset to zero mles.?

After Harris purchased the Tractor, it suffered nunerous
mechani cal failures. These required Harris to pay for repairs
and nmade it inpossible for himto work for sone tinme. Harris
al |l eges that O Connor knew the correct m | eage of the Tractor,
and that its representations to himwere negligently, know ngly,
or intentionally false.

On June 14, 2000,2 over three years after buying the

Tractor, Harris brought suit in state court by filing a Wit of
Summons. Harris alleged various counts of fraud,
m srepresentation, breach of express and inplied warranties and
ot her violations of Pennsylvania |law. The case was subsequently
renoved to federal court, and Harris filed his federal Conplaint
on January 27, 2001. Count | of the Conplaint alleges

intentional m srepresentation and fraud, Count |1 all eges

! Harris's Conplaint does not allege who reset the odoneter
or whether that action was intentional.

2 O Connor incorrectly states the date of the Wit of
Summons twice, as either June 9 or June 20, 2000. See Def.’'s
Partial Mot. to Dismss at 1; Def.’s Mem in Supp. of Partial
Mot. to Dism ss at 1.



negl i gent msrepresentation, Count Il alleges innocent

m srepresentation, Count |V alleges negligence, Count V alleges
breach of contract and Count VI alleges tanpering with odoneters
in violation of Pennsylvania |law. O Connor subsequently filed the
instant Partial Mdtion to Dismss, which the Court will now

consi der.

1. STANDARD OF REVI EW

The purpose of a notion to dism ss under Federal Rule of
Cvil Procedure 12(b)(6) is to test the legal sufficiency of a

conplaint. Sturmv. dark, 835 F.2d 1009, 1011 (3d Cr. 1987).

A conplaint may be dismssed for failure to state a clai mupon
which relief may be granted if the facts pl eaded, and reasonabl e
inferences therefrom are legally insufficient to support the

relief requested. Commonwealth ex. rel. Zimernman v. Pepsico,

Inc., 836 F.2d 173, 179 (3d G r. 1988). 1In considering whether
to dismss a conplaint for failing to state a clai mupon which
relief can be granted, the court nmay consider those facts all eged
in the conplaint as well as matters of public record, orders,
facts in the record and exhibits attached to the conpl aint.

GCshiver v. Levin, Fishbein, Sedran & Bernan, 38 F.3d 1380, 1391

(3d Cir. 1994). The court nust accept those facts, and al

reasonabl e i nferences drawn therefrom as true. Hi shon v. King &

Spal di ng, 467 U.S. 69, 73 (1983). Moreover, the conplaint is



viewed in the light nost favorable to the plaintiff. Tunnell v.

Wley, 514 F.2d 971, 975 n.6 (3d Cr. 1975). |In addition to

t hese expansive paraneters, the threshold a plaintiff nust neet
to satisfy pleading requirenents is exceedingly low, a court may
dismss a conplaint only if the plaintiff can prove no set of

facts that would entitle himto relief. Conley v. G bson, 355

U 'S 41, 45-46 (1957).

1. DILSCUSSI ON

O Connor argues that the Court should dismss Counts |, |1,
11, 1Vand VI of Harris’s Conplaint.® First, O Connor suggests
that Counts | through IV, which contain Harris’s various fraud,
m srepresentati on and negligence clains, are barred by the
applicable statute of l[imtations. Second, O Connor argues that
the econom c | oss doctrine precludes Harris fromrecovering his
econom ¢ | osses under the negligence theory contained in Count

V. Finally, O Connor states that the rel evant Pennsyl vani a

statute, a violation of which is alleged in Count VI, is
i napposite to this case. The Court wi |l address each argunent in
turn.

3 (O Connor has not argued that the Court should disniss
Count V of Harris's Conplaint, which alleges breach of contract.
That Count will therefore survive the instant Motion to Dismss.
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A. The Statute of Limtations

O Connor argues that the fraud, m srepresentati on and
negligence clains contained in Counts | through IV of Harris’s
Conpl aint are tine-barred. Under Pennsylvania |aw, the
applicable statute of [imtations for these clains is two years.
42 Pa. Cons. Stat. 8 5524(2), (7). Harris clearly commenced his
suit against O Connor nore than two years after he executed the
contract to purchase the Tractor. Harris suggests that, under
the discovery rule, his clains are not tine-barred. The
di scovery rule states that, in certain types of cases, the
statute of limtations does not begin to run until a plaintiff
di scovers, or reasonably shoul d have di scovered, his injuries.

See, e.qg., Schaffer v. Larzelere, 189 A 2d 267, 269 (Pa. 1963),

overruled on other grounds Anthony v. Koppero, 436 A 2d 181 (Pa.

1981). Assuning the discovery rule applies to this case,* and
Harris’s Tractor broke down within two years before he filed
suit, his clains would not be tine-barred because he woul d have
filed suit within two years after the statute of Iimtations
began to run. Nevertheless, Harris fails to cite, in either the
Conpl aint or his Response to O Connor’s Mdtion to Dismss, when
the Tractor began to suffer the all eged nechanical failures.

Wt hout those dates, the Court cannot determnm ne when Harris

“ Neither party briefed the issue of whether the discovery
rule actually applies to the case at bar.
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di scovered, or reasonably should have di scovered, his injuries.
Al though Harris does not provide the Court with those essenti al
dates, the Court can reasonably infer that the Tractor’s
mechani cal difficulties began sone tine after Harris bought the
Tractor. The exact date on which Harris had notice of his
injuries is contained in neither the Conplaint nor in O Connor’s
Motion to Dismss, and the Court has no way to know exactly how
long it took for his injuries to manifest. This information is
vital to the issue before the Court. G ven the procedura
posture of this case, and the fact that little discovery been
conducted, the Court wll deny w thout prejudice O Connor’s
motion with regard to the statute of limtations, allowing it to

refile the notion at a later date if it elects to do so.?®

B. The Econonic Loss Doctrine

Assum ng that Harris’s negligence claimis not tine-barred,
O Connor contends that the econom c | oss doctrine precludes
Harris fromrecovering his econom c | osses under a negligence
theory. Count |V of Harris’ s Conplaint, which alleges
negl i gence, seeks recovery in the amount of: (1) $20, 400.00, the
di fference between the fair market value of the Tractor and what

he paid for it; (2) $3,472.00, representing additional finance

> Such a notion should include the precise dates on which
the Tractor began to break down, as well as a discussion of
whet her the discovery rule applies to the instant case.
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costs incurred; and (3) $25,000.00, Harris's lost incone. These

damages are purely economc in nature. See, e.qg., Consuners

Power Co. v. Curtiss-Wight Corp., 780 F.2d 1093, 1098-99 (3d

Cr. 1986). Harris did not allege any actual damage to his
person or property resulting from O Connor’s negli gent

m srepresentation.® Absent proof of such harm the economnmic |oss
doctrine bars a plaintiff fromrecovering purely econom c | osses
suffered as a result of a defendant’s negligent or otherw se

torti ous behavi or. See, e.qg., Mwore v. Pavex, Inc., 514 A 2d

137, 139 (Pa. Super. Ct. 1986); Aikens v. Baltinmore R R, 501

A 2d 277, 279 (Pa. Super. C. 1985); see also Public Serv. Enter.

G oup, Inc. v. Philadelphia Elec. Co., 722 F. Supp. 184, 193

(D.N.J. 1989). Although the econom c |oss doctrine does not
apply to negligence clains grounded upon a contractually inposed
duty, id. at 196-99, Harris did not allege the existence of such
a duty. Therefore, Harris cannot recover his econom c | osses
under a negligence theory, and Count |V of Harris’s Conplaint

will be dismssed.

6 Al'though the Tractor’s nmechanical failures could qualify
as property danage, they are not a proximate result of O Connor’s
negligently representing the accuracy of the odoneter reading;

t hey woul d have occurred even absent those representations,
al beit, perhaps, to another owner.
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C. The Pennsyl vani a Odoneter Di scl osure Law

Finally, O Connor argues that the Tractor, which both
parties agree wei ghs in excess of 16,000 pounds, is exenpt from
the requirenents of the Pennsylvania OQdoneter D sclosure Law, 75
Pa. Cons. Stat. 88 7131-7139. Under that statute, which has a
statute of limtations of five years,

A person who, with intent to defraud, violates any

requi renent under this subchapter shall be liable

in an anount equal to the sumof three tinmes the

anount of actual damages sustained [by the

plaintiff] or $3,000, whichever is the greater,

and, in the case of any successful action to

enforce this liability, the costs of the action

together with reasonable attorney fees as

determ ned by the court.
Id. 8 7138(a). The focus of Count VI of Harris's Conplaint is
the allegedly fraudul ent odoneter readi ng disclosure that
O Connor provided, which would inplicate section 7134. That
section requires that, “[p]rior to or simultaneously with the
execution of any ownership transfer docunent relating to a notor
vehicle, each transferor of a notor vehicle shall furnish to the
transferee a witten statenent signed by the transferor
containing . . . the odoneter reading at the tine of transfer.”
ld. 8 7134(a)(1l). It also provides that “[n]o transferor shal

give a false statenent to a transferee in nmaki ng any

di sclosure required by this section.” |d. 8§ 7134(b)(1).

O Connor correctly notes, however, that the plain |anguage of

this section explicitly exenpts the transfer of very |large



vehicles like the Tractor at issue in this case. See id. 8§
7134(e)(1) (“Atransfer of any of the follow ng types of notor
vehicles is exenpt fromthe requirenents of this section: (1) A
nmot or vehicle having a regi stered gross wei ght of nore than
16,000 pounds. . . .”). Therefore, even if the representations
in the witten odoneter disclosure were fal se when made, O Connor
is exenpt fromliability under this section of the statute.
Harris concedes that the statute did not require O Connor to
provi de an odoneter disclosure statenent when he sold the Tractor
to Harris. Rather, Harris contends that O Connor’s voluntary

di scl osure subjects himto statutory liability despite that

exenption. Harris offers no support, either statutory or case

driven, for this proposition. Indeed, an analysis of the statute
itself indicates otherwise; liability under this section attaches
only to disclosures “required by this section.” 1d. §

7134(b)(1). As O Connor’s disclosure was voluntary rather than
required, it cannot give rise to liability under this section of
the statute.

That does not nean, however, that O Connor is exenpt from
all liability under the statute. The exenption on which O Connor
relies clearly extends only to “the requirenents of this
section,” meaning section 7134. 1d. § 7134(e)(1). Therefore,

O Connor is not exenpt fromthe requirenments of other sections of

t he Pennsyl vani a Cdoneter Disclosure Law. For exanple, the



statue al so prohibits conspiring to violate the statute’s
requi renents, see id. 8 7136, resetting the odoneter of any notor
vehicle with the intent to change its mleage, see id. § 7132(b),
and failing to give notice of an odoneter adjustnent or renoving
such notice froma notor vehicle. See id. 8§ 7133(b)(1)-(2).
That the Tractor weighed nore than 16, 000 pounds does not exenpt
O Connor fromthese prohibitions, a fact that neither party
addresses. The question therefore becones whether the facts
alleged in the Conplaint could possibly give rise to liability
under any of those three statutory provisions. The Court finds
that they do not.

Harris’s Conplaint alleges that O Connor represented that
the odoneter reading was correct. PIf.’s Conpl. § 2. Harris
al l eges that those representati ons were know ngly fal se when
made, and were intended to induce Harris into buying the Tractor.
See id. 71 6, 9. Harris also clains that O Connor failed to
di scl ose that Tractor’s odoneter had been reset to zero mles.
See id. T 7. A reasonable inference fromthat allegation would
be that O Connor knew t hat soneone had reset the odoneter.

These all egations do not give rise to liability under any of
the ot her applicable provisions of the Pennsylvania Qdoneter
Di sclosure Law. First, Harris has not alleged the existence of a
conspiracy, nor has he identified any actors other than the

Def endant, a corporate entity. Harris has therefore not pleaded
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facts sufficient to establish the existence of a conspiracy to
violate any provision of the statute. See 75 Pa. Cons. Stat. 8§
7136.

Second, Harris has not alleged that O Connor reset the
odoneter itself. Although it could be reasonably be inferred
fromthe Conplaint that O Connor knew that sonmeone has reset the
odoneter, nowhere does Harris suggest that O Connor reset it.
Therefore, O Connor could not be liable under the provision of
the statute prohibiting the intentional resetting of an odoneter
in order to change a vehicle’s nleage. See id. 8§ 7132(b). Nor,
for that matter, has Harris alleged facts sufficient to support a
claimfor violation of section 7132(d), which prohibits altering
a true mleage statement. See id. § 7132(d).

Finally, the facts alleged would not support liability under
section 7133(b) (1) and (2). Those sections prohibit “fail[ing]
to adjust an odoneter or affix a notice regarding the
adjustnent,” id. 8 7133(b)(1), and renoving or altering any
notice of adjustnent with the intent to defraud. 1d. §
7133(b)(2). Again, although the facts alleged support an
i nference that O Connor knew the odoneter had been reset, they do
not support a reasonable inference that O Connor failed to affix
the appropriate notice to the Tractor or renoved or altered any
such notice. Such facts should have been pl eaded specifically in

order to support a clai munder those statutory provisions.
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Accordingly, no statutory liability can be made out from
O Connor’ s all eged actions. Rather, liability for such acts nust
arise fromcomon | aw cl ai ns such as fraud, m srepresentation or
breach of contract. Harris’s claimarising under the
Pennsyl vani a Odoneter Disclosure lawis therefore dism ssed.
Harris’s claimfor attorneys fees, which was based solely on a

violation of that statute, is also dismssed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CALEB M HARRI S : ClVIL ACTI ON
V.
O CONNOR TRUCK SALES, | NC. : No. 00- 5040
ORDER
AND NOW this day of March, 2001, in consideration

of the Partial Mtion to Dismss filed by the Defendant, O Connor
Truck Sales, Inc. (Doc. No. 4), the Response of the Plaintiff,
Caleb M Harris, it is ORDERED that:
1. Def endant’s Partial Mdtion to Dismss is GRANTED | N PART.
a. Counts IV and IV of Plaintiff’s Conplaint are
DI SM SSED.
2. The remai nder of Defendant’s Partial Mdtion to Dismss is
DENI ED | N PART.
a. Wth regard to Counts Counts | through 111, Defendant’s
Partial Motion to Dismss is DENIED w t hout prejudice.
b. Plaintiff may proceed with the breach of contract claim

contained in Count V of his Conplaint.

BY THE COURT:

JAMES MG RR KELLY, J.



