IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROGER LI ND : GAVIL ACTI ON
VS.
NO 99- CV-6204

JONES, LANG LaSALLE AMERI CAS,
I NC.

MEMORANDUM AND ORDER

JOYNER, J. Mar ch , 2001

By way of the notion for summary judgnent which is now
before the Court, Defendant, Jones, Lang LaSalle Americas, seeks
the entry of judgnent in its favor as a matter of law as to the
only remaining count of Plaintiff’'s conplaint. For the reasons
which follow, the notion shall be granted.

Backagr ound

According to the allegations contained in the conplaint,
Roger Lind was enployed as a successful |easing agent in the
commercial real estate business from 1981 until his term nation
fromthe defendant’s enploy in August, 1999. Prior to accepting
an offer of enploynent in early May, 1998 fromthe defendant’s
predecessor-in-interest, Conpass Leasing, Plaintiff was enpl oyed
by the Bi nswanger G oup earning approxi mately $250, 000 per year
on a conmm ssion basis. Although Conpass’ initially offered to
pay Plaintiff a salary plus a discretionary bonus, this offer was

rej ected and Conpass eventually offered to pay Plaintiff a salary



pl us conm ssion for his landlord representation on two | arge
of fice buildings in Philadel phia.

Plaintiff generally found this offer to be acceptable given
his belief that it offered himthe potential to nake nore noney
than he was currently earning. Prior to accepting it, however
he asked Conpass about its runored nerger discussions wth other
real estate conpanies, as he was concerned that his job at
Conpass woul d not be secure should it be bought out by another
conpany. Based upon the conpany’s representations that it would
be the surviving entity in the event of a nerger, Plaintiff
accepted the position of |easing manager of Conpass’ Phil adel phia
office, resigned his position wth Bi nswanger and began wor ki ng
for Conpass in June, 1998.

Two nonths | ater, Defendant publicly announced that it would
be acquiring Conpass. |In Septenber, 1998, Plaintiff received a
letter fromthe defendant outlining that the neans by which he
woul d thereafter be conpensated was being changed to a sal ary
plus “target” bonus and that his title was being changed from
| easi ng manager to | easing “specialist.” He was eventually
termnated in August, 1999 for apparently no reason. His
earnings for 1999 fromthe defendant equal ed approxi mately
$109, 000.

On Decenber 6, 1999, M. Lind comrenced this action agai nst

Def endant seeki ng nonetary damages in excess of $75,000 for



all egedly defami ng himand for fraudulently inducing himto | eave
his fornmer position at Bi nswanger and enter Conpass’ enpl oy.
Plaintiff has since indicated that he is no | onger pursuing his
def amati on cl ai m and Defendant therefore now noves for summary
judgnent only as to Count | of the conplaint. Jurisdiction in
this action is prem sed upon the diverse citizenship of the
parties and hence Pennsylvania state |aw applies to Plaintiff’s

fraud cl aim See: Felder v. Casey, 487 U.S. 131, 108 S. . 2302,

101 L. Ed.2d 123 (1988); Erie Railroad Co. v. Tonpkins, 304 U S

64, 58 S.Ct. 817, 82 L.Ed.1188 (1938).

St andards For Sunmmary Judgnent Mbtions

The standards to be applied by the district courts in ruling
on notions for summary judgnent are set forth in Fed.R Cv.P. 56.
Under subsection (c) of that rule,

....The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a
matter of law. A summary judgnent, interlocutory in
character, may be rendered on the issue of liability al one
al t hough there is a genuine issue as to the anmount of
damages.

Pursuant to this rule, a court is conpelled to | ook beyond the
bare all egations of the pleadings to determne if they have
sufficient factual support to warrant their consideration at

trial. Li berty Lobby, Inc. v. Dow Jones & Co., 838 F.2d 1287

(D.C.Gr. 1988), cert. denied, 488 U S 825 109 S.Ct. 75, 102




L. Ed.2d 51 (1988); Aries Realty, Inc. v. AGS Col unbia Associ ates,
751 F. Supp. 444 (S.D.N. Y. 1990). A notion for sunmary judgnent
is therefore appropriate only when there is no genui ne issue of

material fact, and one party is entitled to judgnent as a matter

of law. WIllians v. Borough of Wst Chester, 891 F.2d 458,

463-64 (3d Cir. 1989).

Cenerally, the party seeking sunmary judgnent al ways bears
the initial responsibility of informing the district court of the
basis for its notion and identifying those portions of the
pl eadi ngs, depositions, answers to interrogatories and adm ssi ons
on file, together wwth any affidavits, which it believes
denonstrate the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U S. 317, 106 S.C. 2548, 91

L. Ed. 2d 265 (1986). In a notion for summary judgnment, the court

may exam ne evi dence beyond the pleadings. Carbone v. General

Acci dent | nsurance Co., 937 F.Supp. 413, 416 (E. D.Pa. 1996). The

court nust always consider the evidence, and the inferences from
it, in the light nost favorable to the non-noving party. Id.,

citing United States v. Diebold, Inc., 369 U S 654, 655, 82

S.C. 993, 8 L.Ed.2d 176 (1962); Tigg v. Dow Corning Corp., 822

F.2d 358, 361 (3¢ Cir. 1987); Baker v. Lukens Steel Co., 793

F.2d 509, 511 (3d GCr. 1986). If a conflict arises between the
evi dence presented by both sides, the court nust accept as true

the allegations of the non-noving party. Anderson v. Liberty




Lobby, Inc., 477 U S. 242, 255, 106 S. C. 2505, 91 L. Ed. 2d 202

(1986). For a dispute to be "genuine," a reasonable jury nust be
able to return a verdict for the non-noving party. Ander son
477 U. S. at 248.

Where, however, "a notion for summary judgnent is nade and
supported [by affidavits or otherw se], an adverse party may not
rest upon the nere allegations or denials of the adverse party's
pl eadi ng, but the adverse party's response...nust set forth
specific facts show ng that there is a genuine issue for trial.
| f the adverse party does not so respond, sunmary judgnment, if
appropriate, shall be entered against [it]." Fed.R Cv.P. 56(e).
The non-noving party nust raise "nore than a nere scintilla of
evidence in its favor” in order to overcone a summary judgnent
nmotion and it cannot rely on unsupported assertions, conclusory
all egations, or nere suspicions or beliefs in attenpting to

survive such a notion. Tziatzios v. U.S., 164 F.R D. 410, 411,

412 (E. D.Pa. 1996) citing Celotex v. Catrett, supra, 477 U S. at

325, 106 S.Ct. at 2553-54, Anderson v. Liberty Lobby, Inc.,

supra, 477 U.S. at 249, 106 S.C. at 2510-11

Di scussi on

In Count | of his conplaint, Plaintiff seeks nonetary relief
for the danages which he sustained as the result of allegedly

havi ng been “fraudul ently induced” to | eave his enploynment with



Bi nswanger and joi n Conpass Managenent and Leasing, Inc.?

Fraud consists of anything cal cul ated to decei ve, whether by
single act or conbination, or by suppression of truth, or
suggestion of what is false, whether it be by direct fal sehood or
by i nnuendo, by speech or silence, word of nouth, or |ook or

gesture. Delahanty v. First Pennsylvania Bank, N. A , 318

Pa. Super. 90, 464 A 2d 1243, 1251 (1983). As a general rule, to
prove fraud or intentional msrepresentation, a plaintiff nust
denonstrate: (1) a representation; (2) which is material to the
transaction at hand; (3) nade falsely, with know edge of its
falsity or recklessness as to whether it is true or false; (4)
wth the intent of m sleading another into relying on it; (5)
justifiable reliance on the m srepresentation and (6) the
resulting injury was proxi mately caused by the reliance. G bbs

v. Erns, 538 Pa. 193, 207, 647 A 2d 882, 889 (1994); Guenwald v.

Advanced Conputer Applications, 730 A 2d 1004, 1014 (Pa. Super.

1999). See Also: Bortz v. Noon, 556 Pa. 489, 500-501, 729 A 2d

1 When a contract is induced by fraud, the injured party
has a choice of alternate renedies: he may either rescind the
contract or affirmit and maintain an action in deceit for
damages. Mellon Bank Corp. v. First Union Real Estate Equity &
Mort gage | nvestnents, 951 F.2d 1399, 1408 (3¢ Cir. 1991),
citing, inter alia, Associated Hardware Supply Co. v. Big Weel
Distributing Co., 355 F.2d 114, 120 (3d Cir. 1965); Nadolny v.
Scoratow, 412 Pa. 488, 195 A 2d 87, 89 n.4 (Pa. 1963); National
Bldg. Leasing, Inc. v. Byler, 252 Pa. Super. 370, 381 A 2d 963,
966 (Pa. Super. 1977). See Al so: Keystone Helicopter v. Textron,
1999 U.S. Dist. LEXIS 7065 (E.D.Pa. 1999). It is the latter
remedy which the plaintiff has evidently chosen to pursue here.
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555, 561 (1999).°2

A msrepresentation is “material” when it is of such a
character that if it had not been nade, the transaction would not
have been entered into. Delahanty, 464 A 2d at 1252. A
reci pient of a fraudulent m srepresentation of intention is
justified in relying upon it if the existence of the intention is
material and the recipient has reason to believe that it wll be
carried out. Restatenent (Second) of Torts, 8544. In
determ ning whether reliance is reasonabl e, the degree of
sophistication of the parties and the history, if any, behind the

negoti ati on process are relevant factors. Mllon Bank, 951 F.2d

at 1411-1412; G eenberg v. Tomin, 816 F.Supp. 1039, 1056

(E.D. Pa. 1993), aff’'d 26 F.3d 121 (3¢ Cir. 1994).

The tort of intentional non-disclosure is simlar and has
the sanme elenents as fraud, except that in the case of
i ntentional non-disclosure, the party intentionally conceals a
material fact rather than making an affirmative

m srepresentation. GWH Associates, Inc. v. The Prudential Realty

G oup, 752 A 889, 901-902 (Pa.Super. 2000).

2t should be noted that the el ements of negligent
m srepresentation differ fromintentional msrepresentation in
that the m srepresentation nust concern a material fact and the
speaker need not know his or her words are untrue, but nust have
failed to nake a reasonable investigation of the truth of these
words. Like any action in negligence, there nmust be a duty owed
by one party to another. Bortz v. Noon, supra.




Fraudul ent m srepresentati on nust be proved by cl ear and
convi nci ng evidence as opposed to the | ower preponderance of the

evidence standard. Snell v. Comonwealth, State Examnmi ni ng Board,

490 Pa. 277, 281, 416 A 2d 468, 470 (1980); Pension Benefit

Quaranty Corp. v. Wiite Consolidated I ndustries, Inc., 72

F. Supp. 2d 547, 551 (WD. Pa. 1999). Pennsylvania |law requires the
trial judge to decide as a matter of |aw before he submts a case
to the jury whether plaintiffs' evidence attenpting to prove
fraud is sufficiently clear, precise, and convincing to nmake out

a prima facie case. Northeastern Power Co. v. Balcke-Durr, Inc.,

1999 U.S. Dist. LEXIS 13437 (E.D.Pa. 1999), citing Mellon Bank v.

First Union Real Estate Equity & Mrtgage | nvestnents, 951 F. 2d

1399, 1409 (3d Cr. 1991) (quoting Beardshall v. M nuteman Press

Int’l, Inc., 664 F.2d 23, 26 (3d GCr. 1981)). Thus, clear and

convi nci ng evidence of fraud nust exist. See: Tunis Brothers Co.,

Inc. v. Ford Mdtor Co., 952 F.2d 715, 731 (3d Gr. 1991).

Finally, it should be noted that a nere breach of good
faith, or a broken promse to do or refrain from doi ng sonethi ng
in the future is not fraud, although a statenent of present
intention which is false when uttered may constitute a fraudul ent

m srepresentation of fact." Mllon Bank, 951 F.2d at 1409

(quoting Brentwater Hones, Inc. v. Wibley, 471 Pa. 17, 23, 369

A 2d 1172, 1175 (1977)); International Poultry Processors v.

Wanpl er Foods, Inc., 1999 U S. Dist. LEXIS 7025 (E. D. Pa. 1999).




In evaluating a notion for summary judgnent on a fraud claim it
is therefore necessary to exam ne both what was stated and the
state of know edge of the agent who nmade the statenent. Berda v.

CBS, Inc., 800 F.Supp. 1272, 1276 (WD.Pa. 1992).

In applying the preceding principles to the case at hand, we
must conclude that the plaintiff’'s evidence is insufficient to
establish a prima face case of fraud, or to establish a claimfor
negligent misrepresentation or intentional non-disclosure.® To
be sure, the only evidence which Plaintiff has adduced consists
of his own deposition testinony that while interviewing for the
| easi ng manager position, he discussed the possibility of Conpass
merging with another conpany with Debra Stracke- Anderson,

Conpass’ Vice President of Leasing and Marketing and that she
advi sed himthat since it was Conpass that was | ooking to acquire
ot her conpanies, it would be the surviving entity in the event of
a nerger. (See Appendix to Plaintiff’s Response to Defendant’s
Motion for Summary Judgnent, Exhibit 1, pp. 85-97). Although
Plaintiff requested that Stracke-Anderson include | anguage in his
enpl oynent letter to nenorialize her representations, she refused

because the nerger discussions were confidential.* (Exhibit 1,

3 There is nothing in this record to suggest that Defendant
owed any duty to the Plaintiff as is required to naintain a cause
of action for negligent m srepresentation.

4 Ms. Stracke- Anderson does not recall naking these
statements to M. Lind. (See, Exhibit “C to Defendant’s
Appendi x to Motion for Summary Judgnent). As this is a notion
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103-105). Plaintiff has no recollection of discussing the
possibility of a merger with anyone el se at Conpass prior to
begi nning work there nor is there any evidence on this record to
suggest that he did. (Exhibit 1, 85-89, 105; Appendix to
Defendant’s Motion for Summary Judgnent, Exhibit “C " 74-75).

Mor eover, whil e Defendant began conducting its due diligence
on Conpass’ financials and sent out “stay pay” letters informng
Conpass’ top managenent of a possible nerger in late April, 1998,
the merger was not publicly announced to other enployees or to
the public until several nonths | ater® when a broadcast e-nmai
was dissem nated to all Conpass enpl oyees. (See, Exhibits 3, pp.
66-69; 5-8, 10, to Plaintiff’s Appendi x to Response to
Defendant’s Motion for Summary Judgnent). There is no evidence
that Ms. Stracke-Anderson received a “stay-pay” letter and there
is nothing to contradict her deposition testinony that she did
not | earn that Conpass was being acquired by Jones Lang LaSall e
until she received this broadcast e-mail. (Exhibit “C to
Def endant’ s Appendi x to Motion for Summary Judgnent, pp. 66-69).
Prior to that, the only information she had and the only runors

she heard concerned conpani es whi ch Conpass m ght be acquiring.

for summary judgnment, however, we accept the Plaintiff’s version
of events as true.

> It appears that the news of the potential nerger was
first released on or about June 17, 1998. (See, e.qg., Exhibit
“F” to Appendi x to Defendant’s Motion for Summary Judgnent).
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(Exhibit “C, 71). There is thus no evidence to suggest that at
the tinme Stracke-Anderson told Plaintiff that Conpass would
survive a nerger that she knew or shoul d have known t hat
representation to be false, that she intentionally conceal ed the
proposed nerger or that she nmade this representation with the
intention of inducing Plaintiff torely onit.®

VWhat’s nore, we cannot find Plaintiff’s reliance on M.
Stracke- Anderson’s statenent to have been reasonable. |ndeed,
the record reflects that Plaintiff is a sophisticated and
experi enced busi nessman whose job for the nearly nineteen years
preceding his term nation involved negotiating |arge, comrerci al
| eases. As the record further clearly reflects, the plaintiff
had al so had previ ous experience in negotiating numerous
enpl oynent opportunities for hinself and was very famliar with

the comercial leasing industry and the players in the

6 Al though know edge possessed by enpl oyees is aggregated
so that a corporate defendant is considered to have acquired the
col l ective know edge of its enployees, United States v. LBS Bank,
757 F. Supp. 496, 501, n.7 (E. D . Pa. 1990), citing Kern Q| and
Refining Co. v. Tenneco Gl Co., 792 F.2d 1380, 1386-87 (9th Cir.
1986), cert. denied, 480 U. S. 906, 94 L. Ed. 2d 520, 107 S. C.
1349 (1987), United States v. T.I.ME D.C., Inc., 381 F. Supp.
730, 738-41 (WD. Va. 1974), specific intent cannot be aggregated
simlarly. See Also: First Equity Corp. v. Standard & Poor’s
Corp., 690 F. Supp. 256, 260 (S.D.N. Y. 1988) ("A corporation can
be held to have a particular state of mnd only when that state
of mind is possessed by a single individual"). Accordingly, in
t he absence of any evidence that Plaintiff relied upon the
statenents of any other Conpass agent or enpl oyee, we |ook to his
di scussions with Ms. Stracke-Anderson in resolving this summary
j udgnent notion.

11



Phi | adel phi a mar ket pl ace, having been previously enpl oyed by
Cushman and Wakefield, G ubb and Ellis and Bi nswanger and havi ng
turned down a simlar job offer from Conpass sone one year
earlier. As he testified, M. Lind endeavored to have Ms.

St racke- Anderson nenorialize that Conpass woul d survive a nerger
in his enploynent offer letter but she refused, ostensibly on the
grounds of confidentiality. Despite the breadth of Plaintiff’s
experience in negotiating contracts and his apparent know edge
that nmerger or acquisition was at least a possibility, Plaintiff
neverthel ess elected to accept Defendant’s offer w thout
confirm ng Conpass’ nerger status in witing. |In view of these
facts, we cannot find that Plaintiff’s reliance upon Ms. Stracke-
Anderson’s all eged oral statenent was reasonabl e.

It is for all of the foregoing reasons that this Court
sinply cannot find that sufficient evidence exists to support
Plaintiff’s claimthat Defendant fraudulently induced himto
| eave his position at Binswanger and join its predecessor-in-
interest. Defendant’s notion for summary judgnent shal

therefore be granted in accordance with the attached order.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROGER LI ND : GAVIL ACTI ON
VS. :
NO 99- CV-6204

JONES, LANG LaSALLE AMERI CAS,
I NC.

ORDER

AND NOW this day of March, 2001, upon
consi deration of Defendant’s Mtion for Summary Judgnment and
Plaintiff’'s Response thereto, it is hereby ORDERED that the
Motion is GRANTED and Judgnent as a matter of lawis entered in

favor of the Defendant and against the Plaintiff in no anount.

BY THE COURT:

J. CURTIS JOYNER, J.
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