IN THE UNI TED STATES DI STRI CT COURT
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and GEORGE | RWN
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Townshi p, and
PETER HUGHES, M CHAEL CRAVEN
FRANKLI N BEST, JOHN HENNSLER
THOMAS DI NAN, and
DAVI D DUNWOCDI E, i ndividually
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menbers of the Pl anning
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Townshi p, and
Cl TI ZENS FOR WEST PI KELAND S
FUTURE, I NC., and
TERRI CULLEN, TOM GRANT,
ERNI E HOLLI NG, BARBARA
HURT- SI MMONS, HOWARD | VHOF
SUZANNE KAPLAN, MAURI CE KRI NG
STEVE LOVI NG and TOM NOALAN,
individually, and in their
capacity as directors or
officers of Citizens for West
Pi kel and’ s Future, Inc.,

Def endant s.

VEMORANDUM
ROBERT F. KELLY, J. MARCH 23, 2001

This action arises out of property clains by the
Plaintiffs for damages resulting fromthe denial by the Township

Def endants, allegedly in conspiracy with Private Defendants, of



Plaintiffs’ proposal for subdivision of Plaintiffs’ land.* This
suit is brought by the devel opers agai nst the Townshi p, nei ghbors
and groups of individual citizens. The facts against the Private
Defendants are that they petitioned their |ocal governnent,
i ncl udi ng nenbers of the Board of Supervisors and the Pl anni ng
Comm ssion, and nade representations to these nenbers in both
public and private neetings. The governing body, it is alleged,
took action against the Plaintiffs, in part relying on reasons
provided by the Private Defendants. As a result, the Plaintiffs
al |l ege deprivations of their constitutional rights to devel op
their property and other ancillary constitutional rights.
Presently before the Court are the notions to dismss (1) by
the Private Defendants for dism ssal of all clains against them
and (2) by the Township Defendants for all clains except Count I,
the civil rights claimunder 42 U S. C section 1983. The

Plaintiffs’ Conplaint asserts clainms for violations of 42 U S. C

The Townshi p Defendants include Wst Pi kel and Townshi p,
George Irwin, Andrew McCreight and J. Chris Petry, the
Supervi sors of West Pi kel and Townshi p, and Peter Hughes, M chael
Craven, Franklin Best, John Hennsler, Thomas D nan and David
Dunwoodi e, the nenbers of the Planning Comm ssion of West
Pi kel and Townshi p. These Defendants will be collectively
referred to as the Townshi p Defendants and individually referred
to as the Township, the Board of Supervisors or Supervisors, and
t he Pl anni ng Commi ssi on.

The Private Defendants are Citizens for Wst Pikeland s
Future, Inc., and its directors or officers, including Terri
Cullen, Tom Grant, Ernie Holling, Barbara Hurt-Si nmons, Howard
| mhof, Suzanne Kapl an, Maurice Kring, Steve Loving and Tom Nol an.
They will be collectively referred to as the Private Defendants.
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sections 1983 and 1985, and state |law clains for conspiracy,
intentional interference with actual contractual and business
relationships, intentional interference with prospective
contractual relationships, and violations of the Pennsyl vani a
Constitution, Article 1, section 26. The Defendants filed the
present Modtions to Dism ss on August 24, 2000 and Septenber 15,
2000.2 For the reasons that follow, the Private Defendants’
Motion is granted and the Townshi p Defendants’ Mdtion is granted
in part and denied in part.

. BACKGROUND.

On January 2, 1999, Plaintiff, Chantilly Farns, Inc.
(“Chantilly Farnms”), pursuant to an Agreenent of Sale with
Plaintiff, Barbara L. Neilson (“Neilson”), becane the equitable
owner of a 76 acre parcel of |land known as Chantilly Farns
| ocated on Horseshoe Trail in West Pikeland Townshi p, Chester
County, Pennsylvania. (Conpl., 1Y 1, 13, 14.) Chantilly Farns
is located in a Conservation Residence zoning district. (Ld. at
1 15.) On June 2, 1999, the Plaintiffs filed a Sketch Pl an
Application with West Pi kel and Township (“the Townshi p”) for
subdi vi sion of 34 acres of Chantilly Farns into 34 one-acre
single famly lots in the rear portion of the property ("Lot

Averaging Plan”). (lLd. at § 16.) The Lot Averaging Plan al so

2 This case was transferred to this Court fromthe cal endar
of the Honorable Thomas N. O Neill, Jr. on Septenber 28, 2000.
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provi ded for one 26-acre lot with deed-restricted open space
whi ch woul d contain and preserve the existing residence, the
horse farmw th stables and barn, the pond and associ at ed
wet | ands which already exist on Chantilly Farns. (lLd. at § 17.)
In addition, the Plaintiffs proposed a 3700 foot single access
road from Horseshoe Trail to the honme sites in the rear of the
property. (ld. at § 19.) The single access road required a
wai ver of Townshi p Ordi nance section 610(8), which the Plaintiffs
al so requested. (ld. at | 20.)3

The Plaintiffs also presented a conpari son Sketch Pl an
proposi ng subdivision of all 76 acres of Chantilly Farns into 38
two-acre lots (“Two Acre Plan”). (lLd. at § 21.) In addition, at
a Pl anning Conm ssion neeting in June of 1999, in its review of
the Lot Averaging Plan, the Pl anning Comm ssi on asked the
Plaintiffs to submt a Sketch Plan utilizing the Township’s
Cluster Overlay Ordi nance even though the property was not zoned
for cluster housing and the road would still require a waiver
(“Custer Sketch Plan”). (ld. at § 22.) The Pl anni ng Conm ssi on
conducted an informal sketch plan review of the Lot Averagi ng
Sketch Plan and the Cluster Sketch Plan from June 2, 1999 t hrough
Septenber 13, 1999, which included the input of the Township

Engi neer, the Brandywi ne Conservancy and the Chester County

Plaintiffs allege that waivers of this Odinance were
routinely granted to other subdivisions in the Townshi p.
(Conpl ., T 20.)



Pl anning Comm ssion. (ld. at § 25.) The Plaintiffs allege that
t he Pl anning Comm ssion “failed and/or refused to ‘recomend such
changes and nodifications as it shall deem necessary or advi sable
inthe public interest.’”” (l1d. at § 26.) Plaintiffs further
all ege that the Planning Comm ssion “failed and/or refused to
send Witten Notice of the action of the Planning Conm ssion to
the Supervisors or Plaintiffs within ten (10) days after its
schedul ed neeting review” (ld. at § 27.) As a result, the
Plaintiffs submtted a Prelimnary Plan Application for the Lot
Aver agi ng Pl an which was accepted by the Pl anning Comm ssion as a
conplete subm ssion at its October 13, 1999 neeting. (ld. at 91
23, 28.)

The Plaintiffs also submtted the Two Acre Plan to the
Townshi p Pl anni ng Conm ssion, the County Pl anni ng Conm ssion and
the Township Engineer. (ld. at 9§ 30, 31.) Plaintiffs
eventually withdrew the Lot Averaging Plan. After nunerous
nmeeti ngs, the Planning Conm ssion recomended non-approval of the
Two Acre Plan to the Board of Supervisors. (ld. at 37.) Based
upon the opposition of the Private Defendants, the Plaintiffs
submtted an alternative prelimnary subdivision plan entitled
the “By-Right Two Acre Plan” (“By-R ght Plan”), which application
was accepted as a conpl ete subnission by the Townshi p on Novenber
10, 1999. Over a period of 4 nonths, the Planning Comm ssion,

t he Townshi p Engi neer and the Township Solicitor reviewed the By-



Right Plan for conpliance with the objective standards of the
Townshi p Subdi vi si on and Zoni ng Ordi nances, and Plaintiffs made
numer ous revisions in response thereto.

At the March 8, 2000 Pl anni ng Conm ssion neeting, both
the Township Solicitor and the Townshi p Engi neer
i nformed the Planning Conm ssion that the Plaintiffs had
satisfactorily addressed all review comments and the By-Ri ght
Plan was in full conpliance with all objective standards of the
Townshi p Ordi nances. (ld. at f 36.) However, the Planning
Commi ssion, despite the opinion of the Township Solicitor and the
Townshi p Engi neer, voted to reconmmend denial of the By-R ght Plan
to the Board of Supervisors. (ld. at § 37.) The Supervisors
requested, and the Plaintiffs agreed, to grant an additional 30
days for review of the By-Right Plan. (ld. at f 39.) Additional
heari ngs were held before the Board of Supervisors. (ld. at 91
39, 40.) At the April 17, 2000 neeting of the Board of
Supervi sors, evidence was presented that the By-R ght Pl an
conplied with the Townshi p Ordi nances and those facts were
confirmed to the Supervisors by the Township Solicitor and the
Townshi p Engineer. (ld. at 40.) The Supervisors requested that
the Plaintiffs agree that a condition for approval of the By-
Ri ght Plan would be Plaintiff’s re-subm ssion of the previously
filed Lot Averaging Plan, and Plaintiffs agreed. (ld. at 41.)

On April 24, 2000, the Township Supervisors voted 3-0



to deny the Plaintiffs’ subdivision application. By letter dated
May 8, 2000, the Townshi p Supervisors provided Plaintiffs wth
witten notice setting forth the follow ng reasons for the Apri
24, 2000 denial: (1) road access conditions; (2) potenti al
envi ronnent al hazards safety issues; (3) stormwater runoff; (4)
structures in the set backs; and (5) wetlands issues. (lLd. at
43.) The Townshi p Supervisors nmade references in this notice to
“new information” as a basis for concern regarding environnent al
issues. (ld. at Y 44.) The Plaintiffs thus aver that this “new
i nformati on” was received and di scussed by the Township
Supervi sors on occasions outside of the public neetings in
viol ati on of the Pennsylvania Sunshine Act. (ld. at § 38.)%

At the regular neeting of the Board of Supervisors on
May 1, 2000, the Township Supervisors discussed the opinion of
the Township Solicitor that the April 24, 2000 deci sion had no
|l egally sufficient basis and could not be defended. (1d. at ¢
47.) The Townshi p Supervisors thus resolved, according to the
Plaintiffs, to postpone a Special Meeting of the Board of

Supervisors called to further consider Plaintiffs’ Prelimnary

“According to the Plaintiffs, the reasons for the denial
were supplied to the Townshi p Defendants by the Private
Def endants at private nmeetings in furtherance of their ongoing
effort and conspiracy to illegally and inproperly inpede and
obstruct the subdivision application process and to deprive the
Plaintiffs of their property and equal protection rights. These
neetings, it is alleged, violated the Pennsylvania Sunshi ne Act.
65 Pa. C.S. A 8 701, et seq. (Conpl., ¥ 38.)
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Plan Application, and to hire new | egal counsel to wite the
deci sion reached by the Supervisors. (ld. at § 48.) The Board
of Supervisors subsequently fired the Township Solicitor. (1d.)

Meanwhi | e, nei ghbor hood opposition to Plaintiffs’
devel opnent of Chantilly Farns, |ed by Defendant, Maurice Kring
(“Kring”), incorporated as Citizens for Wst Pikeland s Future,
Inc. and retained counsel.® During the subdivision application
process, the Plaintiff alleges that these Private Defendants,
acting through and in concert wth Kring,

contacted Plaintiffs’ neighbors and through

intimdation and threat, sought to prevent or

hi nder their cooperation with the | awf ul

exercise of Plaintiffs property rights and .

contacted governnent and quasi - gover nnent

agencies involved in the review of

Plaintiffs application, and through

intimdation and threat, sought to deprive

Plaintiffs, directly and indirectly of the

equal protection of the |aws.
(Conpl., 91 87, 88.) The Plaintiffs also allege that the
Def endant nenbers of the Planning Commi ssion and Board of
Supervisors met with the Private Defendants throughout the
subdi vi si on application process and considered Plaintiffs’
applications outside of the public neetings in violation of the

Pennsyl vani a Sunshine Act. 65 Pa. CS. A 8 701, et seq. The

Def endants took these actions, according to the Plaintiffs, in

The Plaintiffs allege that the organi zation of the Citizens
G oup was suggested by the Defendant nmenbers of the Board of
Supervi sors and Pl anni ng Conmi ssi on.
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furtherance of their ongoing efforts and conspiracy to deprive
the Plaintiffs, directly and indirectly, of the equal protection
of the aw and to prevent or hinder the Townshi p Defendants from
giving or securing to the Plaintiffs the equal protection of the
| aws.

On May 23, 2000, the Plaintiffs appeal ed the Board of
Supervisors’ |and use decision to the Court of Conmon Pl eas of
Chester County, Pennsylvania. (Township Defs.” Mem Law in Supp
Mt. Dismss at 3.) That matter remains outstanding. (l1d.) On
August 2, 2000, Plaintiffs filed this Conplaint against all the
Def endants for violations of 42 U S.C. sections 1983 (Count |)
and 1985 (Count I1), conspiracy (Count 1V), and intentional
interference with actual contractual and business rel ati onshi ps
(Count V). The Plaintiffs also bring a claimagainst the
Townshi p Def endants for violations of the Pennsylvania
Constitution, Article I, section 26 (Count IIl11). Plaintiff
Chantilly Farns brings a separate claimagainst all the
Defendants for intentional interference with prospective
contractual and business relationships (Count VI). In each
Count, the Plaintiffs seek damages in excess of one mllion
dollars, punitive damages, attorneys fees, costs of litigation
and pre and post judgnent interest.

1. STANDARD OF REVI EW

A notion to disnmiss pursuant to Federal Rule of Cvil



Procedure 12(b)(6) tests the sufficiency of the pleading.

Conley v. G bson, 355 U. S. 41, 45-46 (1957); Johnsrud v. Carter,

620 F.2d 29, 32 (3d Cr. 1980). A court nust determ ne whet her
the party making the claimwould be entitled to relief under any
set of facts which could be established in support of the claim

Hi shon v. King & Spalding, 467 U S. 69, 73 (1984)(citing Conl ey,

355 U. S. at 45-46); see also Wsniewski v. Johns-Manville Corp.

759 F.2d 271, 273 (3d Cir. 1985). 1In considering a Mdtion to
Dismss, all allegations in the conplaint nust be accepted as
true and viewed in the |ight nost favorable to the non-novi ng

party. Rocks v. Gty of Phila., 868 F.2d 644, 645 (3d Cr.

1989) (citations omtted).

L1, D SCUSSI ON.

A Motion to Dismss filed by Private Defendants.

The Private Defendants nove to dismiss the clains
against them claimng 1) they are inmune fromliability for al
actions alleged in the Conplaint by the First Anendnment under the
Noerr - Penni ngt on doctrine; and 2) the doctrine of judicial
estoppel, which precludes a party fromasserting a position
inconsistent with assertions nmade in prior proceedi ngs prevents
Plaintiffs fromasserting that their actions caused Plaintiffs’
damages.

The Noerr-Penni ngton doctrine “protects the right of

citizens to petition their governnment.” King v. Townsip of E
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Lanpeter, 17 F. Supp.2d 394, 412 (E.D. Pa. 1998). The United
States Court of Appeals for the Third Crcuit (“Third GCrcuit”)
“has expressly applied this doctrine to protect citizens from
liability for exercising their rights to petition state and | ocal

governmental bodies.” [d. (citing Brownsville Golden Age Nursing

Honme, Inc. v. Wells, 839 F.2d 155, 160 (3d Gr. 1988)). The

Private Defendants invoke this doctrine in order to avoid
liability. 1In opposition to this Mtion, the Plaintiffs first
argue that “[e]ven though the acts were toward or in association
with the governnent, it is inappropriate to characterize these
actions as petitioning the governnent,” and therefore the acts
are not protected. (Pls.” Mem Law in Supp. Resp. to Mot.
Dismss at 7.) On the other hand, the Private Defendants contend
that “[s]o long as private defendants’ actions constitute
petitioning their representatives to rule favorably to their
interests they are protected fromliability.” (Private Defs.’
Mem Law in Supp. Mot. Dismss at 7.) They further contend that
case | aw recogni zes that this imunity may be i nvoked and
determned in the context of a notion to dismss. (ld. at 7-
8)(citing King, 17 F. Supp.2d at 412-413).

Under the Noerr-Pennington doctrine, a defendant’s
notive for its conduct is irrelevant because “[a]s long as there
is petitioning activity, the notivation behind the activity is

uninportant.” King, 17 F. Supp.2d at 412-413 (citing Barnes

11



Found. v. Township of Lower Merion, 927 F. Supp. 874, 877 (E.D.

Pa. 1996) and E. R R Presidents Conference v. Noerr Mbtor

Freight, Inc., 365 U S. 127, 139 (1961)(stating “[t]he right of

the people to informtheir representatives in governnent of their
desires with respect to the passage or enforcenent of |aws cannot
properly be nmade to depend upon their intent in doing so.”)).

The sole restriction on the Noerr-Penni ngton doctrine
is the “sham exception,” under which “a defendant is not
protected if he or she is sinply using the petition process as a
means of harassnent.” 1d. at 413. The Defendants claimthat the
sham exception has no application here because the acting
gover nnent al body, the Board of Supervisors, accepted sone of
their positions. The result was the Board s acceptance and
adoption of the Defendants’ position in a witten report.
Conversely, the Plaintiffs state that, accepting all the facts in
the Conplaint as true, the Defendants’ actions were (1)
calculated to interfere wth the subdivision process and harass
the Plaintiffs, (2) intended to inpede and obstruct the
subdi vi sion process, and (3) calculated to prevent or hinder the
Townshi p Def endants from giving or securing to the Plaintiffs the
equal protection of the laws. Thus, the Plaintiffs argue that
t he Def endants sought to bar them from neani ngful access to the
subdi vi si on application process through harassnment and

intimdati on, conduct which is not afforded First Amendnent

12



protection, according to the Plaintiffs.

A defendant’s notive, however, is irrelevant under the
Noerr - Penni ngton doctrine. King, 17 F. Supp.2d at 412. Here,
the Private Defendants petitioned their |ocal governnent in order
to influence policy and obtain favorabl e governnent action.
Simlarly, in Barnes, the plaintiff, a non-profit foundation
operating an art nuseum filed a civil rights action all eging
that a Township, its Conm ssioners and nei ghbors acted in concert
to discrimnate agai nst and harass the foundation, thereby
infringing its constitutional rights. Barnes, 927 F. Supp. 874,
875 (E.D. Pa. 1996). The Barnes plaintiff’s allegations included
i nfringenment of fundanmental |iberty and property interests,
violations of the right to equal protection under the Fourteenth
Amendnent through sel ective enforcenent of |ocal |aws and
differential treatnent of the plaintiff fromother simlarly
situated foundations; and violations of substantive due process
rights through the irrational deprivation of the plaintiff’s
property interest. 1d. at 875. The Barnes court found the sham
exception i napplicabl e because “[t]he Neighbors petitioned their
| ocal governnent in order to influence policy and obtain
favorabl e governnental action, thus satisfying the requirenents
for Noerr-Pennington imunity.” 1d. at 877. This Court finds no
appreci abl e difference between the Plaintiffs’ instant clains and

the Barnes plaintiff’s clains. Thus, the sham exception is
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i nappl i cabl e.

Further, the Plaintiffs’ conspiracy allegations do not
serve as an exception to the Private Defendants’ inmmunity since
“the Suprene Court has expressly stated that there is no
conspiracy exception to the Noerr-Pennington doctrine.” King, 17

F. Supp.2d at 413(citing Gty of Colunbia v. Omi Qutdoor Adver.,

Inc., 499 U S. 365, 383 (1991)). Here, as in Barnes, the
Plaintiffs’ conspiracy theory rests on the notion that the

nei ghbors petitioned the Townshi p Defendants in order to

i nfl uence the governnent’s actions toward the Plaintiffs. See
Barnes, 927 F. Supp. at 877. |In addition, the Plaintiffs aver
that “[d]uring the application process, the Defendant nenbers of
the Ctizens Goup acting through and in concert w th Defendant
Maurice Kring, contacted plaintiffs’ neighbors and through
intimdation and threat sought to prevent or hinder their
cooperation with the lawful exercise of plaintiffs property
rights.” (Conpl., § 87.) The Private Defendants do not respond
to this argunent. Rather, they claimthat this is not a short
and plain statenent of this claimthat will give each defendant
fair notice of Plaintiffs’ clains and the grounds upon which each
claimrests as required by Federal Rule of Cvil Procedure 9.

Conley v. G bson, 355 U S. 41, 47 (1957). Although this argunent

may be valid, liability for any alleged conspiracy is precluded

under the Noerr-Pennington doctrine, and this Court will not
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address the sufficiency of Plaintiffs pleading. King, 17 F.
Supp. 2d at 413. Thus, the distinction between a conspiracy with
the Townshi p Defendants and a conspiracy with other “private
citizens or neighbors” is neritless because there is no
conspiracy exception to the Noerr-Pennington doctrine.
Noerr-Penni ngton immunity further extends to the
Plaintiffs’ allegations that the Private Defendants violated the
Pennsyl vani a Sunshine Act.® According to the Private Defendants,
Plaintiffs’ Sunshine Act claimnust be dism ssed because private
parties cannot be held liable for alleged violations of the Act,
and no reported decisions hold a private party liable for such
conduct. The Plaintiffs, in response, contend that because the
all eged neetings were held in the confines of a private process,
not in an open political arena, “[e]ven though the acts were
toward or in association with the governnent, it is inappropriate
to characterize these actions as petitioning the governnent.”
(Pl's.” Resp. at 7.) The Plaintiffs cite the United States

Suprene Court case Allied Tube & Conduit Corp. v. Indian Head,

Inc., 486 U. S. 492 (1988), wherein the Court held that the Noerr-

Penni ngton doctrine did not apply when “the activity . . . did

5The Pennsyl vani a Sunshine Act, codified at 65 Pa. C S A
section 701, et seq., states, in pertinent part, that it is “the
public policy of this Coomonwealth to insure the right of its
citizens to have notice of and the right to attend all neetings
of agencies at which any agency business is discussed or acted
upon.” 65 Pa. C.S.A 8§ 702(b).
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not take place in the open political arena, where partisanship is
t he hal |l mark of deci sionmaking, but within the confines of a
private standard-setting process.” 1d. at 506. The Private

Def endants correctly distinguish Alied Tube because the Al lied

Tube Court found the defendant’s efforts in attenpting to
i nfluence a private association’s product standards did not
qualify for Noerr imunity, even if those standards were
routinely adopted by state and | ocal governnents. |d. at 504.
Moreover, the private neeting distinction drawn by the
Plaintiffs was rejected in Barnes, when the court opined that “it
does not matter that sone of the alleged neetings were sem -
private, rather than full township neetings, since the private
meetings still involved the citizens’ participating and airing
grievances to |local governnent.” Barnes, 927 F. Supp. 874, 876
n.4 (E.D. Pa. 1996). Thus, Plaintiffs’ clainms against the
Private Defendants for violations of the Pennsylvani a Sunshi ne
Act fail. Because this Court has determned that the Private
Def endants are immune fromliability under the Noerr-Penni ngton
doctrine, the Private Defendants’ argunents regarding judicial
estoppel are not addressed.

B. | ndi vi dual Townshi p Defendants’ Modtion for D sm ssal of
all Cainms except Count |, the Section 1983 C ai m

The Plaintiffs have al so sued West Pi kel and Townshi p,
t hree nenbers of the Board of Supervisors both individually and

in their official capacity, and six nenbers of the Planning
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Commi ssion, individually and in their official capacity. These
parties, which this Court wll respectively refer to as the
Townshi p and the Townshi p Defendants, filed a separate Mdtion to
Dismss in which they first argue that this Court should abstain
from exercising jurisdiction.
1. Whet her the Plaintiffs® Conplaint Should Be
D snmi ssed Under Younger Abstention, or
Alternatively Stayed Pending an Qutcone of the

Ongoi ng State Court Action Under Col orado River
Abst enti on.

a. Younger Abstention.

Abst enti on under Younger is appropriate only where (1)
there are ongoi ng state proceedings that are judicial in nature;
(2) the state proceedings inplicate state interests; and (3) the
state proceedings afford an i nadequate opportunity to raise

clainms. Younger v. Harris, 401 U S. 37 (1971). Abstention is

not appropriate, however, if the state proceedi ngs are being
undertaken in bad faith or if extraordinary circunstances exist,
such as the state proceedi ngs are based on a thoroughly

unconstitutional statute. M ddl esex County Ethics Comm V.

Garden State Bar Ass’'n, 457 U.S. 423, 435 (1982).

In this case, the Townshi p Defendants ask this Court to
take judicial notice that the Plaintiffs appeal ed the |and use
decision to the Court of Conmon Pl eas of Chester County,

Pennsyl vani a and t hat appeal remains outstanding. The Plaintiffs

argue that Younger abstention is inappropriate, although they do
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not contest that the first Younger prong is satisfied since they
filed a statutory appeal on May 25, 2000. The Plaintiffs do not
agree, however, that the state proceeding inplicates an inportant
state interest, the second Younger requirenent. They distinguish
the state court action as involving the applicability of |ocal

| and use ordi nances and claimthat they neither seek to enjoin
any state proceedings nor challenge the legality of any township
or nunicipal ordinance. In addition, only the Board of
Supervisors in their official capacities are defendants in the
state court proceedings. Thus, the Plaintiffs contend that this
case does not interfere wwth the state court action. They |iken

this case to Gwnedd Properties, Inc. v. Lower Gwnedd Township,

970 F.2d 1195, 1200-1201 (3d Cir. 1992), in which the Third
Circuit stated that:

[a] bstention under Younger presunes that the
federal action would interfere with the
ongoi ng state proceedi ngs since, typically,
the federal plaintiff’'s object in filing the
federal action is either to seek an

i njunction against the state proceedi ngs

t hensel ves or to challenge the | aw bei ng
applied in those proceedi ngs. Thus, where
abstention is appropriate, there is often a
nexus between the clains asserted in the
federal action and the defenses or clains
asserted or available in the state action.

By contrast, where federal proceedings
parall el but do not interfere with the state
proceedi ngs, the principles of comty
under | yi ng Younger abstention are not

i nplicated. Thus, Younger abstention may not
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be appropriate where, for exanple, the
federal plaintiff seeks only prospective
relief wthout seeking to annul either

previ ous state court judgnents or the effect
of the judgnents.

(Mem Law in Supp. Resp. Mot. Dismss at 7-8)(citing

Gwnedd Props., Inc., 970 F.2d at 1200-01 (citations omtted)).

Nonet hel ess, the Plaintiffs state that the present federal court
action “my well interfere wwth the ongoi ng state proceedi ngs,
thus raising concerns for state-federal comty addressed by
Younger abstention.” (lLd. at 7.)

The third Younger prong requires that the state
proceedi ng affords the parties an opportunity to raise federal or
constitutional clains. The Defendants contend that this prong is
met because the Plaintiffs have a full and adequate opportunity
to raise their federal clains in state court proceedi ngs, and
state courts are as conpetent as federal courts in deciding
federal constitutional issues. The Defendants al so contend that
none of the recogni zed Younger exceptions apply and there is no
reason for this Court to believe that the Pennsylvania state
courts will not fairly and adequately address the Plaintiffs’
cl ai ns.

The Plaintiffs, on the other hand, argue that the
proceedings in this Court parallel the state court proceedi ngs.
They filed their state court statutory appeal, and two nonths

later filed their Conplaint in this Court based upon the

19



Def endants’ all eged unlawful actions. However, the state court
action only involves a request for that court to order the
Supervi sors to approve the By-Ri ght Plan, and the parties in that
action are the Plaintiffs and the Supervisors in their official
capacities. In contrast, the present action involves the
Townshi p, the Supervisors, and the Pl anning Conm ssion, both
individually and in their official capacities, as well as the
Private Defendants.

The Plaintiffs in the present action seek danages from
t hese Defendants, whereas the Plaintiffs in the state court
action nerely seek approval of their By-R ght Plan. Thus, the
Plaintiffs allege that the state court proceedings do not afford
them an opportunity to raise their federal or constitutional
clains. The Plaintiffs further distinguish this proceeding from
the state proceedi ngs by concl uding generally that in renedi al
state court proceedings, plaintiffs attenpt to vindicate a wong
inflicted by the state, whereas in coercive state proceedi ngs,
the federal plaintiff is the state court defendant and the state

proceedings were initiated to enforce a state law. O Neill V.

Gty of Phila., 32 F.3d 785, 791 n.13 (3d G r. 1994), cert.

deni ed, 514 U. S. 1015 (1995); Tinson v. Commobnwealth, No.

ClV. A 93-3985, 1995 WL 581978, at *4 (E.D. Pa. Cct. 2, 1995). In
contrast, according to the Plaintiffs, when the plaintiff in the

subsequent federal action has initiated the state court renedial
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proceedi ng, the federal proceeding parallels but does not
interfere with the state court proceedings and “the principles of
comty which underlie the Younger abstention doctrine are not

inplicated.” Marks v. Stinson, 19 F. 3d 873, 882 (3d Gr. 1994),

cert. denied sub nom, 513 U S. 1111 (1995)(citing Gwnedd

Props., Inc., 970 F.2d at 1201). However, Younger abstention is

appropriate when the state proceedings are coercive and the
federal plaintiff “seek[s] to avoid an adm nistrative proceedi ng

into which it [was] unwillingly enbroiled.” |ndependence Pub.

Media of Phila., Inc. v. Pa. Pub. Television Network Comin., 813

F. Supp. 335, 342 (E.D. Pa. 1993). The Plaintiffs opine that the
state court action is renedial and abstention by this Court is
not warrant ed.

I n Barnes, the court did not abstain because the third
Younger prong was not net and the court recogni zed that “a | ocal
zoning proceeding is an insufficient forumto raise federal civil
rights clains such as 8 1983 and § 1985(3) clains.” Barnes, 927
F. Supp. at 879 (citing Pennsylvania Minicipalities Planning
Code, 53 Pa. C.S. A 8 10909.1 (Supp. 1995) for the proposition
that Zoning Hearing Board jurisdiction is limted to substantive
and procedural challenges to validity of |and use ordi nance;
appeal s of decisions nmade by zoning officers, rmunicipal engineers
and officers in charge of devel opnmental rights and applications

for variances and special exceptions). Thus, the Barnes court
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followed Third G rcuit precedent that Younger abstention is
i nappropriate if the federal matter involves issues that wll
never be adjudicated in the state matter. [d. at 880(citing

Heritage Farns v. Sol ebury Township, 671 F.2d 743, 747 (3d Cir.),

cert. denied, 456 U. S. 990 (1982)). The Third G rcuit advised in

Heritage Farns that the court should abstain if a state matter is

a crimnal or quasicrimnal matter, or if the pending state
proceedi ng i nvol ves the precise clains or issues before the court

in the federal case. Heritage Farns, 671 F.2d at 747. Because

the state court appeal is an inadequate forumto adjudicate the
Plaintiffs specific constitutional clainms, the third Younger

prong is not satisfied and Younger abstention is inappropriate.’

‘Simlarly, in Heritage Farns, Inc. v. Sol ebury Townshi p,
the court found the federal conplaint neither involved nor
inplicated inportant state policies and stat ed:

[t]he policies enbodied in the Minicipalities
Pl anni ng Code are not being attacked--it is
rather the application of those policies by a
single township that is at issue. .

Per haps nost inportantly, this case is not
sinmply a |l and use case. Rather the
plaintiffs have all eged that nenbers of the
Board have used their governnmental offices to
further an illegal conspiracy to destroy
plaintiffs’ constitutional rights to conduct
a legitimte business.

Heritage Farnms, Inc. v. Solebury Township, 671 F.2d 743, 748 (3d
Cr. 1982). The court further noted that district courts have
been advised not to hastily dism ss clains nmerely because they
may involve | and use issues and nust “exam ne the facts carefully
to determ ne what the essence of the claimis. If it is an

unl awf ul conspiracy like the one alleged here, the nere presence
of | and use issues should not trigger a nmechanical decision to
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b. Col orado Ri ver Abstenti on.

Al ternatively, the Defendants claimthat this Court

should abstain fromthis case under Col orado R ver \Water

Conservation District v. United States, 424 U S. 800 (1976), a

case involving a dispute over water rights in Colorado rivers and

their tributaries. The Colorado River case established

perm ssion for district courts, in exceptional circunstances, “to
dism ss a federal action because of parallel state-court

[itigation.” Bryant v. N.J. Dep’'t of Transp., 1 F. Supp.2d 426,

436 (D.N. J. 1998)(citing Mdses H Cone Menmi|l Hosp. v. Mercury

Constr. Corp., 460 U S. 1, 16 (1983)). Al though the Suprene

Court in Colorado R ver rejected abstention under Younger and

ot her doctrines, the Court held that abstention was appropriate
based upon “principles that rest on considerations of w se
judicial adm nistration, giving regard to conservation of
judicial resources and conprehensive disposition of litigation.”

Colo. River, 424 U. S. at 813, 817. The Court set forth the

followng six part test for courts to examne in determning
whet her to abstain, including: (1) which court first assuned
jurisdiction over arelevant res, if any; (2) whether the federal
court is inconvenient; (3) whether abstention would aid in
avoi di ng pieceneal litigation; (4) which court first obtained

jurisdiction; (5) whether state or federal |aw applies; and (6)

abstain.” 1d.
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whet her the state proceedings will sufficiently protect the

rights of the federal plaintiffs. Rycoline Prods., Inc. v. C&W

Unlimted, 109 F.3d 883, 890-891 (3d Gr. 1997)(citing Trent v.

Dial Med. of Fla., Inc., 33 F.3d 217, 223 (3d Gr. 1994)(citing

Colo. Rver, 424 U S. at 817)).

The Townshi p Defendants contend that the first and

fourth Colorado R ver abstention requirenents are satisfied and

abstention is appropriate because the state court action was
filed first, therefore the conmmon pleas court was the first to
assune jurisdiction. Next, these Defendants state that the third
factor, whether abstention would aid in avoi dance of pieceneal
litigation, weighs heavily in favor of abstention because the
federal suit may be resolved before the state court has an
opportunity to determne the question of the validity of the |and
use decision. The danger, according to the Defendants, is that
conflicting outcones are possible in clains that arise from one
set of facts.

The Defendants al so contend that the fifth factor,
whet her state or federal |aw applies, is net since the
Plaintiffs federal Conplaint contains nore clains under
Pennsyl vania | aw rather than federal law. Thus, the Defendants
contend that state law, not federal law, is heavily inplicated in
this federal lawsuit. Finally, the Defendants contend that the

si xth Colorado River condition, whether the state proceedi ngs
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will sufficiently protect the rights of the federal plaintiffs,
has been satisfied. The Defendants argue that the state court
proceedings wll sufficiently protect the Plaintiffs’ rights
since the state court is a court of general jurisdiction and is
fully capable of hearing the Plaintiffs” civil rights clains.
The Townshi p Defendants also attenpt to distinguish this case
from cases where abstention was i nappropri ate because here, the
state and federal litigation is not contenporaneously occurring.
The Plaintiffs correctly contend, on the other hand,
that abstention is inappropriate because, in the state action,
the court’s reviewis limted to determ ni ng whether the
Supervisors commtted an error of |aw or abused their discretion
in applying the county ordinances. As a result, the federal
clains are not part of the state court action where only the

Plaintiffs and the Supervisors in their official capacity are

parties. Applying the Colorado River factors to this case, the
Plaintiffs contend that elenents one, two and four are not net
because their clains for violations of 42 U S. C. section 1983 and
42 U. S.C. section 1985 are the primary and dom nant cl ai ns.
According to the Plaintiffs, therefore, only the third factor,
the desire to avoid pieceneal litigation, favors abstention.

This Court agrees with Plaintiffs’ analysis that the
state court’s reviewis limted, and although the state court

case is being litigated sinmultaneously, the cases are not
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parallel due to the differences in the relief sought and the
clainms alleged by Plaintiffs. Here, Plaintiffs’ Federal
Constitutional rights and state law interests are inplicated.

Thus, abstention under Colorado River is inappropriate. Since

abstention is inappropriate, the Townshi p Defendants’ Mtion to
Dismss is hereafter examned on its nerits.

2. Count Il - 42 U . S.C. section 1985.

Plaintiffs do not specify which provision of 42 U S. C
section 1985 provides the basis for Count Il of their Conplaint.
It is clear that section 1985(1) has no application to the facts
of this case because “[a]n action under section 1985(1) applies
only to conspiracies to interfere with officers of the United

States or those about to take office.” Boyer v. Pottstown

Bor ough, No. CIV.A 94-1716, 1994 W 385009, at *5 n.3 (E. D. Pa.

July 19, 1994)(citing 42 U . S.C. § 1985(1) and Arnstrong v. Sch.

Dist. of Phila., 597 F. Supp, 1309, 1314 (E.D. Pa. 1984)). In

order to state a cause of action for violations of 42 U S.C
section 1985(3), the Plaintiffs nust allege:

(1) a conspiracy by the defendants; (2)
designed to deprive plaintiff of the equal
protection of the laws; (3) the conm ssion of
an overt act in furtherance of that
conspiracy; (4) a resultant injury to person
or property or a deprivation of any right or
privilege of citizens; and (5) defendants’
actions were notivated by a racial or

ot herwi se cl ass-based i nvidiously

di scri m natory ani nus.

Litz v. Gty of Allentown, 896 F. Supp. 1401, 1413-1414 (E.D. Pa.
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1995)(citing Giffin v. Breckenridge, 403 U S. 88, 102-103

(1971); Robison v. Canterbury Vill., Inc., 848 F.2d 424, 430 (3d

Cr. 1988); Pratt v. Thornburgh, 807 F.2d 355, 357 (3d Gr

1986)). Plaintiffs fail to plead in their Conplaint the fifth
required elenment for this claim notivation by a racial or
ot herwi se cl ass-based invidiously discrimnatory aninus.
Therefore, to the extent that Plaintiffs’ Conplaint contains a
cl ai munder 1985(3), it is dismssed.

To the extent that Plaintiffs claima violation of 42
U S. C section 1985(2), however, the Defendants’ Mtion to
Di sm ss nmust be denied. Section 1985(2) “pertains to
conspiracies to intimdate wtnesses or otherw se obstruct
justice.” Boyer, 1994 W. 385009, at *5 n.3. The Plaintiffs
all ege that the Township Defendants with the Private Defendants
and “others presently unknown to Plaintiffs, herein conspired to
i npede and obstruct the subdivision application process .
wth the intent to deny Plaintiffs their right to equal
protection of the laws, including their right to due process, for
t he purpose of preventing Plaintiffs fromexercising their
property rights as hereinbefore alleged.” (Conpl., § 100.)
These all egations are sufficient to permt Plaintiffs’ claim
under section 1985(2) to withstand the current Mdtion to D sm ss.
Accordingly, the Defendants’ Mdtion is denied with respect to

Count |1 of the Conplaint.
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3. Count Il - State Constitutional Violation.

Count 11l of Plaintiffs’ Conplaint contains a claimfor
violation of Plaintiffs’ rights conferred under the Pennsylvania
Constitution, Article I, section 26.8 The Defendants nove for
dismssal of this claimon the basis that only injunctive relief
is avail able for any alleged violations of this state
constitutional provision. Under federal law, 42 U S. C section
1983 al |l ows recovery of nonetary damages by victins claimng
civil rights violations under the Federal Constitution. However,
there is no counterpart to section 1983 under Pennsylvania | aw.
In this case, because the Plaintiffs seek only conpensatory and
punitive damages, not injunctive relief, the Townshi p Defendants
seek dism ssal of Count 11l of the Conplaint.

The Plaintiffs, in response, state that in Bivens v.

Si X _Unknown Named Agents of the Federal Bureau of Narcotics, 403

U S 388 (1971), the United States Suprene Court recogni zed an
action for damages under the Fourth Anendnent. The Plaintiffs

also cite Coffman v. Wlson Police Dep't, 739 F. Supp. 257 (E. D

Pa. 1990), in which the court held that the PSTCA did not bar the

plaintiff’'s state constitutional clains. 1d. at 266. The

8Article I, section 26 is entitled “No Discrimnation by the
Conmmonweal th and Its Political Subdivisions” and states:
“In]either the Cormonweal th nor any political subdivision thereof
shall deny to any person the enjoynent of any civil right, nor
di scrim nate agai nst any person in the exercise of any civil
right.”
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Plaintiffs here state that “[e]ven though it is unknown fromthe
[ Cof f man] Court’s opinion as to whether the plaintiff was seeking
damages, the Pennsylvania Political Subdivision Tort Cainms Act
provides immunity for damages only.” (Pl.’s Mem Law in Supp
Resp. Mot. Dismss at 15-16)(citing Pa. C. S.A 8§ 8541.) Thus,
“[r]elying on Suprene Court precedent and the non-existence of
Pennsyl vania case law to the contrary, Plaintiffs request an
opportunity to nove forward with Count 111.” (Ld. at 16.)

In MMIlan v. Phil adel phia Newspapers, Inc., No.

Cl V. A 99-2949, 1999 W. 570859 (E.D. Pa. Aug. 4, 1999), a forner
bus driver in Pennsylvania sought conpensatory and punitive
damages for various clains including violation of his rights
under the state constitution, Article |, sections 1, 26 and 28.
Id. at *2. The Gty noved to dism ss the clains against it on
the grounds that recovery was barred by the Political Subdivision
Tort Clainms Act (“PSTCA’). 42 Pa. C S. A 8 8541, et seq. [d. at
*3. The court recogni zed that the case rai sed severa

interesting and difficult questions as to whether violations of
the state constitution could support private danages actions in
Pennsyl vani a and/ or whether a state constitutional claimcould be
barred by the Tort Clainms Act. 1d. The court declined to reach
t hese i ssues, however, since it found, as a threshold issue, that

the plaintiff failed to state a claimfor violation of his rights

under the state constitution. | d.
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As Defendants note, the Plaintiffs here fail to
properly state a cl ai munder the Pennsylvania Constitution. In
order to properly state such a claim

litigants [nust] brief and anal yze at | east
the follow ng four factors: (1) the text of
t he Pennsyl vani a constitutional provision;
(2) the history of the provision, including
Pennsyl vani a case |law, (3) related case | aw
fromother states; [and] (4) policy

consi derations, including unique issues of
state and | ocal concern, and applicability
wi t hi n nodern Pennsyl vani a jurisprudence.

(Township Def.’s Mem Law in Supp. Mot. Dismss at 13

n.2)(quoting Blumv. Merrill Dow Pharm, Inc., 626 A 2d 537, 541

(Pa. 1993) and citing United Artists’ Theater Circuit v. Gty of

Phila., 635 A 2d 612, 615 (Pa. 1993)); see also Commbnwealth v.

Edmunds, 586 A.2d 887 (Pa. 1991). Because the Plaintiffs fail to
fulfill the necessary requirenents to bring a claimunder the
Pennsyl vani a Constitution, this Court declines to reach the issue
of whether violations of the Pennsylvania Constitution can

support a private damages action.® Accordingly, Count Ill of the

°Al t hough t he Pennsyl vani a Suprenme Court has stated, in
dicta, that “[t]he failure of a litigant to present his state
constitutional argunents in the formset forth in Ednunds does
not constitute a fatal defect,” the court strongly encourages
adherence to that four-part format. Commonwealth v. Sw nehart,
664 A 2d 957, 961 n.6 (Pa. 1995); but see Commonwealth v. Wite,
669 A 2d 896, 899 (Pa. 1995)(reaffirm ng the inportance of the
Ednmunds anal ysis regarding state constitutional clains, but
nonet hel ess addressi ng such a claimwhere the litigant nerely
rai sed a constitutional claim cited cases in support of the
claimand related the cited cases to the claim, disapproved on
ot her grounds, Pennsylvania v. Labron, 518 U S. 938 (1996)).
Plaintiffs’ instant Conplaint and responsive pleading fail to
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Plaintiffs’ Conplaint is dismssed.

3. Count IV - Cvil Conspiracy.

In Count |V of their Conplaint, the Plaintiffs allege
that all Defendants engaged in a civil conspiracy to injure and
harm Plaintiffs without cause. Conspiracy requires “(1) a
conbi nation of two or nobre persons acting with a comon purpose
to do an unlawful act or to do a |lawful act by unlawful neans or
for an unl awful purpose; (2) an overt act done in pursuance of
t he comon purpose; and (3) actual |egal damage.” Smith v.
Wagner, 588 A 2d 1308, 1311-12 (Pa. Super. 1991)(citations
omtted). |In addition, proof of malice or an intent to injure is

required. Skipworth by Wllianms v. Lead Indus. Assoc., Inc., 690

A 2d 169, 174 (Pa. 1997)(citation omtted).

The Defendants contend that the Plaintiffs’ statenents
that “an illegal and illicit agreenent” existed anong the
Pl anni ng Conm ssion, the Board of Supervisors, the Citizens
G oup, “and ot her persons, as yet unknown to Plaintiffs” are
i nsufficient conspiracy pleadings. Defendants further note that
in order to state a section 1983 conspiracy claim the Plaintiffs
need to state (1) the period of the conspiracy; (2) the object of
the conspiracy; and (3) certain actions of the alleged

conspirators taken to achieve that purpose. The Defendants argue

neet the Ednunds requirenments necessary for this Court to
properly address the claim Thus, Plaintiffs state
constitutional claimw |l be dism ssed on these grounds.

31



that the Plaintiffs have not fulfilled any of these requirenents,
therefore Count 1V of the Conplaint should be dism ssed.

In response, the Plaintiffs re-list the allegations in
their Conplaint, alleging that these paragraphs adequately set
forth their conspiracy claimwth sufficient specificity.® From
a review of the cases cited by the Plaintiffs, it appears that
the Plaintiffs have crafted their conspiracy avernents in a

simlar fashion to those averred in Pierce v. Mntgonery County

Qoportunity Board, Inc., 884 F. Supp. 965 (E.D. Pa. 1995). In

Pierce, the court denied the defendant’s notion to dism ss
because the plaintiff “pleaded that nine individuals conspired
with the intent of depriving her of certain rights and inflicting
injury on her.” 1d. at 974. According to the Plaintiffs, their
avernents also fulfill the conspiracy pleading requirenents.

This Court agrees that the Mdtion to Dismss nust be denied
since, at this stage of the litigation, the Plaintiffs have net
the pleading requirenents for a conspiracy claim Accordingly,
Def endants’ Modtion is denied with respect to Count |V of the
Conpl ai nt .

4. Counts V. and VI - State Law Tort d ai ns.

The Plaintiffs aver state law clains for intentional

interference with actual and prospective contractual relations in

These all egations, according to the Plaintiffs, are found
at paragraphs 38, 52, 58, 71, 78, 85, 86, 87, 88, 89, 112 and 113
of the Conpl aint.
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Counts V and VI of their Conplaint against the Individual
Townshi p Defendants since the Plaintiffs have voluntarily
w t hdrawn Counts V and VI agai nst West Pi kel and Townshi p. The
Def endants argue that these tort clainms are barred agai nst the
| ndi vi dual Townshi p Defendants under the PSTCA. However, the
Plaintiffs claimthat the municipal immunity exception is not
appl i cabl e here and the |Individual Townshi p Defendants are not
imune fromtheir intentional tort clains, including intentional
interference with actual and prospective contractual relations.
Pennsyl vani a | aw provi des that mnunicipal officials are
not immune fromliability if they cause injury through “a crine,
actual fraud, actual malice or wllful m sconduct.” 42 Pa.
C.S.A 8 8550. The Plaintiffs claimthat the |Individual Township
Def endants engaged in willful msconduct, therefore they are not
i mmune under the PSTCA. Further, the Plaintiffs note that, for
pur poses of the PSTCA, “w Il ful m sconduct” has the sane neaning

as the term“intentional tort.” Delate v. Kolle, 667 A 2d 1218,

1221 (Pa. Conmmw. 1995)(citation omtted). |In Delate, the court
applied the PSTCA to a zoning dispute and stated that “the nere
failure to reach the correct |egal conclusion in a zoning case
does not constitute the type of purposeful conduct which is
necessary for a finding of willful msconduct [within the neaning
of § 8550].” 1d. However, individual zoning board nmenbers nmay

be held liable if they “intentionally reach the wong deci sion
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knowi ng that it was wong, acted from corrupt notives, or engaged
in any type of conduct which would denonstrate willful

m sconduct.” Thornbury Noble, Ltd. v. Thornbury Township Bd. of

Supervi sors, No. CIV.A 99-6460, 2000 W. 1358483, at *4 (E. D. Pa.

Sept. 20, 2000)(quoting Delate, 667 A 2d at 1221). According to
the Defendants, in order for the Plaintiffs to prove wllful

m sconduct, they nust show a desire on the Defendants’ part to
bring about a certain result or at |east an awareness that it is

substantially certain to happen. Owens v. Cty of Phila., 6 F

Supp. 2d 373 (E.D. Pa. 1998).

The Plaintiffs counter by stressing that they allege
acts by the Defendants “which do not involve the application of
the Townshi p Ordi nances as the Supervisors believed appropriate.”
(Pl's.” Mem Law in Supp. Resp. Mot. to Dismss at 22)(citing
Conpl ., 1Y 38, 52, 58, 71, 85-89; Township Defs.” Mem Law in
Supp. Mot. Dismss at 16.) This allegation, according to the
Plaintiffs, enables themto proceed with their clains. Because,
at this stage of the litigation, it is unclear whether the
Plaintiffs can show that the remai ning Defendants had a desire to
bring about a certain result or at |east an awareness that the
result was substantially certain the occur, the notion to dismss
Counts V and VI mnust be deni ed.

5. VWhet her Plaintiffs’ Conplaint Should be D snissed
as against all Townshi p Def endants.

The Townshi p Def endants contend that all adverse action
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all eged by the Plaintiffs is against the Board of Supervisors or
Pl anni ng Conm ssi on, and because Plaintiffs have not naned these
agencies, their clains against the individual nenbers of those
bodi es nust be dism ssed. The Plaintiffs counter that they have
al | eged conduct by the Townshi p Def endants both individually and
in their official capacities, including conducting illegal
nmeetings with the Private Defendants as part of the conspiracy to
deprive themof their constitutional rights. These allegations
are sufficient to survive the present Mtion to D sm ss.

The al |l egati ons agai nst the Pl anni ng Comm ssi on nenbers
and the nanmed Supervisors nust be dism ssed, according to the
Def endants, because there are no express or inplied provisions in
t he West Pi kel and Townshi p Subdi vi si on Ordi nance whi ch grant
authority to individual Planning Comm ssioners or individual
Supervisors. Rather, the power to review subdivision plans is
given to the Planning Commttee as a whole.!* The Defendants
argue, therefore, that because the individual Planning Conm ssion
menbers can take no official action in the review of subdivision
pl ans by thensel ves, and the individual Supervisors can take no

official action to approve or disapprove of the recommendati ons

1Section 500 of the West Pi kel and Townshi p Subdi vi si on
Ordi nance expressly provides that: “tentative subdivision or |and
devel opment pl ans shall be reviewed by the Townshi p Pl anni ng
Commi ssi on and shall be approved or disapproved by the Board of
Supervisors.” (Township Defs.” Mem Law in Supp. Mt. Dismss,
Ex. A)
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of the Pl anning Comm ssion, the clains against themfor conduct
as i ndividuals nust be dism ssed.

The Plaintiffs, in response, again rem nd the Court
that they allege actions taken by the Townshi p Def endants,
i ncl udi ng conspiracy, and the Townshi p Defendants were gover nnent
officials performng discretionary functions. In Wodw nd

Estates, Ltd. v. Getkowski, 205 F.3d 118 (3d G r. 2000), the

Third Grcuit concluded the supervisor defendants coul d not have
reasonably believed their conduct in denying the plaintiff’s plan
did not violate the plaintiff’s rights. [1d. at 125-126. Thus,
the court held that the defendant supervisors were not shiel ded
by qualified immunity and the planning comm ssioners al so were
not entitled to qualified imunity for simlar reasons. |d.
Here, the Plaintiffs allege that the By-Ri ght Plan should have
been approved since it satisfied the Townshi p O di nances (Conpl .,
19 36, 40), but the Plan was wongfully denied by the Township
Defendants in their individual capacities. As such, the clains
agai nst the Individual Township Defendants renain.

Addi tionally, the Defendants argue that the clains
agai nst the Planning Conm ssion nenbers nmust be di sm ssed because
the Pl anni ng Comm ssi on does not have the power to deny approval

of the Plaintiffs’ |and devel opnent plans.?!? Under the

12The West Pi kel and Townshi p Subdi vi si on O di nance provi des
that the Planning Commi ssion “shall review the Sketch Plan and
shal | recomrend such changes and nodifications as it shall deem
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Pennsyl vani a Muni ci palities Planning Code, the Pl anning

Conmmi ssi on Menbers have no binding power to render decisions -
their role is only advisory. The decisional power rests with the
Board of Supervisors. Although the Plaintiffs failed to sue the
Pl anni ng Conmmi ssion, they sued the individual Planning Conm ssion
menbers who advised the Board of Supervisors that Plaintiffs’
pl an did not neet all Township O di nance requirenents. The
Plaintiffs did not sue anyone who recommended approval, according
to the Defendants. The Plaintiffs respond that they have all eged
conduct by the various Townshi p Defendants, including the

Pl anni ng Conmmi ssion, in furtherance of their conspiracy,
therefore they have adequately pled avernents of actions taken by
the Pl anning Comm ssion and the cl ai ns agai nst the Pl anning

Comm ssion should remain. Again, at this stage of the
litigation, the Plaintiffs nay be able to prove that the Pl anning
Comm ssi on nenbers acted in their official and also in their

i ndi vi dual capacities, therefore the Defendants’ Mtion is denied
and the Individual Planning Conm ssion nenbers remain in this
action.

6. VWhet her t he Ad Dammum O auses in the Conpl ai nt
Comply with Local Rules of Civil Procedure.

Finally, the Defendants contend that the ad danmum

clauses in the Plaintiffs’ Conplaint do not conply with our Local

necessary and advisable in the public interest.” (Township Defs.’
Mem Law in Supp. Mt. Disnmiss, Ex. A)
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Rule of Cvil Procedure 5.1.1, which provides that:

No pl eading asserting a claimfor

unl i qui dat ed damages shall contain any
allegation as to the specific dollar anount
cl ai med, but such pl eadings shall contain

al l egations sufficient to establish the
jurisdiction of the Court, to reveal whether
the case is or is not subject to arbitration
under Local Cvil Rule 53.2, and to specify
the nature of the danmages clained (e.g.
“conpensatory,” “punitive,” or both.

(Local Rule Gv. P. 5.1.1.) According to the Defendants, the
Plaintiffs’ demand for relief in the formof damages “in an
amount in excess of one mllion dollars ($1,000,000.00)” in each
Count of their Conplaint is inproper. (Compl., Y 17, 18, 20,

21, 22, 23-24.) The Defendants further claimthat these repeated
demands amount to “inappropriate hyperbole,” which is not

permtted in this district. See Geen v. Cooper Md. Hosp., 968

F. Supp. 249, 251 n.2 (E.D. Pa. 1997) (adnoni shing counsel
cl aim ng damages on client’s behalf for anxiety, humliation, and
| ost wages in the amount of fifty mllion dollars
($50, 000, 000. 00)).

The Plaintiffs respond that, although Federal Rule of
Cvil Procedure 12(f) provides this Court with the ability to
order any “redundant, inmaterial, inpertinent or scandal ous
matter” deleted fromany pleading, their requested relief “in an
amount in excess of one mllion dollars” provides the Defendants
wi th notice of the damages sought by Plaintiffs and the

Def endant s cannot show that they are prejudiced by this demand.
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This Court agrees that the Plaintiffs’ ad dammum cl auses provi de
Def endants with notice of the | arge damage figure Plaintiffs
seek. Accordingly, this Court will not, at this tinme, strike the
Plaintiffs prayer for relief contained in the Conplaint.

V. CONCLUSI ON.

The Plaintiffs concede their clainms in Counts V and Vi
agai nst West Pi kel and Townshi p. Abstention is inappropriate in
this case, and the Private Defendants are imune fromliability
under the Noerr-Pennington doctrine. Therefore, their Mtion to
Dismss is granted and they are dism ssed fromthis action.
Because the Plaintiffs fail to nmeet the pleading requirenents to
state a cause of action under the Pennsylvania Constitution,
Count 11l of the Conplaint is dismssed.

The remaining clainms, therefore, are Counts | (42
U S C section 1983), Il (42 U S.C. section 1985(2), and IV
(Conspiracy) agai nst West Pi kel and Townshi p and the Townshi p
Def endants, and Counts V and VI (Intentional Interference with
Actual and Prospective Contractual Relations) against the
Townshi p Def endant s.

An Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHANTI LLY FARMS, | NC. and ; ClVIL ACTI ON
BARBARA L. NEI LSON, :
Pl ai ntiffs,

v. : NO. 00- 3903

VST Pl KELAND TOANSHI P,
CHESTER COUNTY, PENNSYLVANI A,
and GEORGE | RWN
ANDREW Mc CREI GHT, and
J. CHRI'S PETRY, Individually
and in their capacity as
Supervi sors of West Pi kel and
Townshi p, and
PETER HUGHES, M CHAEL CRAVEN
FRANKLI N BEST, JOHN HENNSLER
THOMAS DI NAN, and
DAVI D DUNWOCDI E, | ndividually
and in their capacity as
menbers of the Pl anning
Conmi ssi on of West Pi kel and
Townshi p, and
Cl TI ZENS FOR WEST PI KELAND S
FUTURE, I NC., and
TERRI CULLEN, TOM GRANT,
ERNI E HOLLI NG, BARBARA
HURT- SI MMONS, HOWARD | VHOF
SUZANNE KAPLAN, MAURI CE KRI NG
STEVE LOVI NG and TOM NOALAN,
I ndividually, and in their
capacity as directors or
officers of Citizens for West
Pi kel and’ s Future, Inc.,

Def endant s.

ORDER
AND NOW this 23rd day of March, 2001, upon
consideration of the Motions to Dismss filed by the Defendants,
and all Responses and Replies thereto, it is hereby ORDERED t hat:

1. the Motion to Dismss filed by the Private



Def endants (Dkt. No. 19) is GRANTED; and

2. the Motion to Dismss filed by the Township
Defendants (Dkt. No. 24) is GRANTED in part and DENIED in part;

3. Count 11l of Plaintiffs’ Conplaint is DISM SSED in

its entirety; and

4. Counts V and VI are voluntarily DI SM SSED agai nst

West Pi kel and Townshi p.

BY THE COURT:

Robert F. Kelly, J.



