IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA

V.

MERCEDES GARCI A ;CRIM NAL NO. 98-449-1
MEMORANDUM AND ORDER

Norma L. Shapiro, S.J. March 23, 2001

Mercedes Garcia (“Garcia” or “Petitioner”) filed a petition
for habeas corpus pursuant to 28 U.S.C. 8§ 2255, and the
governnent responded. After review of the petition and the
governnent’s response, the petition will be denied w thout an
evidentiary hearing.

BACKGROUND

Petitioner was indicted on two counts: (1) conspiracy to
possess heroin with intent to distribute; and (2) possession of
heroin with intent to distribute. She plead guilty to both
counts in the United States District Court for the Eastern
District of Pennsylvania on January 22, 1999. On Septenber 1,
1999, she was sentenced to thirty-six nonths inprisonnment
foll owed by ten years supervi sed rel ease on both counts to run
concurrently.

Garcia filed the present petition for a wit of habeas
corpus on Novenber 13, 2000. In her petition, Garcia alleges:
(1) she was denied effective assistance of counsel; (2) the court

erred by increasing her offense | evel wthout sufficient evidence



that she had a managerial role in the conspiracy; and (3) she was
denied the right to appeal.

DI SCUSSI ON

A. | neffective Assi stance of Counsel

Garcia asserts that her counsel was ineffective because: (1)
under the plea agreenent counsel advised her to accept, the
second count of the indictnent was not dropped; (2) counsel never
requested and petitioner never received a sentence reduction for
her cooperation with the governnent; and (3) counsel never
requested and petitioner never received a sentence reduction for
her age or frail health

Garcia clains the plea agreenent was “one sided” because the
| esser charge was never dropped. Pet. at 2. She argues that
“[1]n a case where defendant takes responsibility and pl eads
guilty, the lesser charge, in this case count 2[,] should be
dropped in good faith by the prosecution and defendant shoul d
have plead guilty to only count 1, the conspiracy.” The plea
agreenent required Garcia to plead guilty to both counts, and the
court went over the terns of the agreenent with Garcia carefully
at the change of plea hearing:

COURT: VWll, let nme go over it with you. First, the

pl ea agreenent says that you' re going to
plead guilty to Counts 1 and 2 of the
indictnment. In other words, you re going to
admt that you conspired with others to

di stribute heroin and you possessed heroin

with the intent to distribute it. . .Do you
under st and?



DEFENDANT: Yes.

Tr. of Plea, at 38-39. Garcia also explicitly stated she
was not forced to enter into the plea agreenment. Tr. Plea,
at 38. Mdreover, because she was sentenced concurrently,
Garcia will not serve any additional tine for the second
count; no additional harm accrues from having plead guilty
to the second count.

The gravanmen of her conplaint is that the plea
agreenment did not benefit her; she “feels this was a one
sided plea agreenent.” Pet. at 2. Had she gone to trial
and been found guilty, the statutory mnimumwas ten years
on count one of the indictnment and five years on count two.
Tr. of Plea, at 36-37. Garcia was sentenced to 36 nonths.
The benefit of the plea bargain is self-evident. Garcia' s
counsel was not ineffective with regard to the plea
agr eenent .

Garcia clainms her counsel never requested a sentence
reduction for her cooperation with the governnment, nor did
she receive such a reduction. This is factually inaccurate.
The governnent filed a notion under 8§ 5k1.1 of the
sentencing guidelines for a reduction of Garcia s offense
| evel based on her cooperation with authorities. The court
granted that notion.

The governnent |ater argued at sentencing, after the

3



court had granted a reduction in her sentencing cal cul ation
for dimnished capacity and deni ed an enhancenent for her
managerial role, that no further reduction should be granted
for her cooperation. Tr. Sentencing, at 168. The court
rejected this contention and further reduced the sentence
because Garcia provi ded assisted the governnent. Tr.
Sentencing, at 169 & 172. (@Garcia s counsel was not
i neffective; counsel argued for a reduction based on her
cooperation and it was granted.

Garcia clains her counsel erroneously failed to request
a reduction in her sentence for her age and frail health.
This is incorrect; counsel requested reductions fromthe
court for dimnished capacity as well as her frailty and
illness. Tr. Sentencing, at 158-164. The court granted
both requests; the court reduced the sentencing offense
| evel by two points for dimnished capacity and then reduced
it by two nore points for “a conbination of things . . . all
her illnesses.” Tr. Sentencing, at 164 & 168. Garcia’'s
counsel was not ineffective; counsel requested a reduction
for Garcia’ s physical condition and the court granted the
reducti on.

B. Lack of Sufficient Evidence for Role Enhancenent

Garcia clainms the court erred in enhancing her sentence

on the basis of her managerial or supervisory role in the



conspi racy because the governnment failed to produce evidence
she had such a role. The governnent requested a sentence
enhancenent for her role in the conspiracy, but the request
was denied by the court. Specifically, the court stated, “I
don’t think it’s appropriate to add the two points for her
being a supervisor.” Tr. Sentencing, at 156.

Based on the court’s finding that Garcia did not serve
in a supervisory role, she becane eligible under the
sentenci ng guidelines, 8 5Cl.2, for an additional offense
| evel reduction. See 8§ 2Dl1.1(b)(6). The court granted a
one point “safety valve” reduction under those sections.
Overall, the court reduced the offense | evel recommended by
both the probation office and the governnent by a total of
three points based on its finding that Garcia did not play a
managerial role in the conspiracy.

C. Denial of the R ght of Appeal

Garcia clainms her counsel did not “informthe defendant
of the opportunity to file . . . a notion for appeal.” She
al so clains she was never nade aware of any post-conviction
relief available to her. While her attorney may not have
i nformed her of her right to appeal, the court inforned
Garcia of that right at her sentencing hearing, as it is
required to do under Federal Rule of Crimnal Procedure

32(c)(5), Tr. Sentencing, at 173, and Garci a becane aware of



and utilized the post-conviction relief available to her, as
evidenced by the filing of this petition. Any error that
may have occurred was harnm ess.
CONCLUSI ON
The petition fails to state a ground for relief under
28 U.S.C. 8§ 2255, and wll be denied wi thout an evidentiary

heari ng.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRIM NAL NO 98-499-1

V.
MERCEDES GARCI A

ORDER

AND NOWthis 23rd day of March, 2001, after careful and
i ndependent consideration of the petition for a wit of
habeas corpus filed pursuant to 28 U S.C. §8 2255 and the
Governnent's answer, it is ORDERED that:

1. The petition filed pursuant to 28 U S.C. § 2255 is
DENI ED W THOUT AN EVI DENTI ARY HEARI NG

2. There is no basis for the i ssuance of a certificate
of appeal ability.

Norma L. Shapiro, S. J.



