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Unnamed plaintiffs, nother and son, have filed an
anended civil rights conplaint against several |aw enforcenent
officers. This conplaint sues defendants Trooper M chael K
Evans, State Police Comm ssioner Paul J. Evanko, Lieutenant David
B. Kreiser, Sgt. Kevin T. Krupiewski, Sgt. Gary Fasy, Corporal
Gary L. Dance, Jr., Corporal Laura Bowran, and several additional
unnanmed state police defendants, in their official and individual
capacities based on an incident two years ago between plaintiff
Jane Doe and defendant Evans.

Def endant s Evanko, Kreiser, Krupiewski, Dance, and
Bowman have noved to dism ss the conplaints based on qualified
and sovereign immnity and failure to state a clai munder Fed. R
Cv. P. 12(b)(6). Plaintiffs have responded and t he defendants
have filed reply briefs. For the reasons set forth bel ow, we
will grant in part and deny in part defendants' notions to

di smi ss.?

' Al t hough defendant Evanko filed his notion to disniss
separately fromthe remaining noving defendants, the two sets of
notions are, in all material respects, identical, and thus we
wi Il not distinguish between the two in this analysis.



The Conplaint's All egations

According to plaintiff Jane Doe, on January 31, 1999 at
8:21 p.m, she was a passenger in a car that Trooper Evans had
stopped. Allegedly without justification, Evans renoved
plaintiff fromthe car by her neck, slanmed her against his
police car, handcuffed her, arrested her, put her in the back of
his patrol car and took her to the State Police Barracks. Upon
her rel ease, and after processing, Evans is said to have told
plaintiff that he would drive her honme. Evans, before placing
plaintiff in the front seat of his patrol car, allegedly fondled
her breasts. During the drive home, Evans is said to have made
lewd remarks to her. At one point, Evans allegedly stopped the
car in a field by the side of the road, exposed hinself, began
mast ur bating and asked plaintiff to perform sexual acts, which
she refused. Upon arriving at her house, Evans entered the house
and sexual ly assaulted plaintiff. Plaintiff's mnor son, John
Doe, was hone at the tine and allegedly w tnessed part of the
assaul t.

The anended conpl aint clainms that Trooper Evans pl eaded
guilty in October, 2000 to el even counts of crimnal conduct
i ncluding corruption of the norals of a mnor, indecent assault,
and official oppression. This guilty plea allegedly included
Evans's adm ssion of guilt as to the events recited above, Am
Conpl . at 9§ 56.

Plaintiff clains that Trooper Evans had a history of
maki ng i nproper sexual advances. She asserts that his

supervi sors, the noving defendants, knew of his past and fail ed
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properly to supervise, discipline and/or train him She also
al l eges that the noving defendants adopted and nai ntai ned a
policy, custom and practice of condoning and/or acquiescing in
Evans' s i nproper conduct.

Count | of plaintiff's anmended conpl ai nt all eges
violation of 42 U S.C. § 1983 for false arrest and fal se
i mprisonnent. Count |l asserts violations of 42 U S.C. 8§ 1983
and 1988 for acqui escence of and failure to investigate
constitutional violations. Count Il alleges violations of 42
U S C 88 1983, 1985(3), 1986 and 1988 based on conspiracy.
Count 1V avers violations of 42 U S.C. 88 1983 and 1988 based on
policy failures, and Count VI nakes clainms of violations of 42

U.S.C. 88 1983 and 1988 on behal f of her son. 2

Legal Anal ysis?®

1. El event h Anendnent | nmunity

As a prelimnary matter, noving defendants, al
officials of the Pennsylvania State Police, seek to disn ss al
clains for damages against themin their official capacities

pursuant to the El eventh Anendnent.

2 Plaintiff has voluntarily wi thdrawn Count V, which
all eged a violation of the Violence Agai nst Wonen Act under 42
US C 8§ 13981, Pl.'s Resp. to Evanko's Mdt. at p. 25. See
Brzonkala v. Mrrison, 169 F.3d 820 (4th GCr. 1999), aff'd sub
nom United States v. Morrison, 529 U S 598, 120 S.C. 1740
(2000) .

® I'n her response to defendants Kreiser, Krupiewski,
Dance and Bowman's notion to dismss, plaintiff includes nunerous
docunents outside the pleadings. As this is a notion to dism ss,
we have neither reviewed nor considered these docunents and have
relied, instead, on the factual sunmary set forth in her anended
conpl ai nt .



The El eventh Amendnent provides that "[t]he Judici al
power of the United States shall not be construed to extend to
any suit in law or equity, conmenced or prosecuted agai nst one of
the United States by Ctizens of another State, or by Citizens or
Subj ects of any Foreign State". The Suprene Court has
"consistently interpreted the Arendnent to i nmuni ze an
unconsenting state fromsuits brought in federal courts by her
own citizens as well as by citizens of another state'", Carter v.

Gty of Philadelphia, 181 F.3d 339, 347 (3d G r. 1999) (i nternal

citations omtted). "Cains against the state itself and state
agencies are barred by the Eleventh Anendnent. * * * In addition,
clains for damages against a state officer acting in his official
capacity...are also barred by the El eventh Arendnent", Pena v.

Conmonweal th of Pennsyl vania, 1999 W. 552775, *3 (E. D.Pa. June

24, 1999), citing Kentucky v. Graham 473 U S. 159, 165-67, 105

S.Ct. 3099, 3104-06 (1985).
Accordingly, we will dismss all of plaintiff's clains
agai nst the noving defendants in their official, as opposed to

their individual, capacities.

2. Failure to State a Caim

"A nmotion to dism ss pursuant to Rule 12(b)(6) nmay be
granted only if, accepting all well-pleaded allegations in the
conplaint as true, and viewing themin the light nost favorable
to plaintiff, plaintiff is not entitled to relief”, Inre

Burlington Coat Factory Sec. Litig., 114 F.3d 1410, 1420 (3d Cr.

1997); see also Maio v. Aetna, Inc., 221 F.3d 472, 481-82 (3d




Cr. 2000). "Since this is a § 1983 action, the plaintiffs are
entitled to relief if their conplaint sufficiently alleges
deprivation of any right secured by the Constitution. 1In
considering a Rule 12(b)(6) notion, we do not inquire whether the
plaintiffs will ultimately prevail, only whether they are
entitled to offer evidence to support their clainms", Nam V.
Fauver, 82 F.3d 63, 65 (3d Gr. 1996)(internal citations
omtted).

A, Plaintiff Jane Doe's § 1983 Cains in Count |*

To establish a claimunder § 1983, plaintiff nust
allege (1) a deprivation of a federally protected right, and (2)
comm ssion of the deprivation by one acting under color of state

| aw, see, e.qg., Lake v. Arnold, 112 F. 3d 682, 689 (3d Cr. 1997).

Plaintiff Jane Doe has alleged false arrest and fal se
i mprisonnent in violation of the Fourth, Fifth and Fourteenth
Amendnents. Mving defendants argue that her anended conpl ai nt
al | eges | ack of probable cause to arrest and therefore is based
on the Fourth Amendnent, not the Fifth or Fourteenth.

The Fifth Amendnent's due process cl ause applies only
to actions against the federal governnent, not state officials,
and we will therefore dismss her Fifth Amendnent claim see

Moyer v. Borough of North Wales, 2000 W. 1665132, *2 (E.D. Pa.

Nov. 7, 2000)(citing Wllians v. Pennsylvania State Police, 108

F. Supp. 2d 460, 469 (E.D. Pa. 2000) and Huffaker v. Bucks Cty.

Dist. Attorney's Ofice, 758 F. Supp. 287, 290 (E. D Pa. 1991)).

*We will address John Doe's clains separately.
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As for plaintiff's Fourteenth Anendnent claim "when
gover nnent behavior is governed by a specific constitutional
anmendnent, due process analysis is inappropriate. Although not
all actions by police officers are governed by the Fourth
Amendnent...the constitutionality of arrests by state officials
is governed by the Fourth Amendnent rather than due process

anal ysis", Berg v. County of Allegheny, 219 F.3d 261, 268-69 (3d

Cr. 2000)(internal citations omtted). W wll, accordingly,
di sm ss Jane Doe's Fourteenth Anmendnent claim

Movi ng defendants do not specifically argue that Jane
Doe's fal se arrest clai munder the Fourth Amendnment fails, but
i nstead attack her false inprisonnment claim Moving defendants
contend that she fails to allege any pattern of false
i nprisonnent or that her detention |acked probable cause. Yet,
Jane Doe clearly states that her arrest |acked probabl e cause,
see Am Conpl. at 32, and that Trooper Evans had engaged in a
simlar pattern wwth other wonen, see id. at Y 44, 49-51, 54.
She has, therefore, for purposes of surviving a Rule 12(b)(6)
notion sufficiently pled a claimfor false arrest and fal se

i nprisonnment under the Fourth Amendnent.

B. Jane Doe's Renmining § 1983 d ains”®

As to plaintiff's other 8 1983 cl ai ns, noving
def endants contend that she has failed to allege that they "knew

or must have known that Evans presented a substantial risk of

® Her remaining clains involve failures to investigate
(Count (I1), conspiracy (Count Il11), and failure to train and/or
supervi se (Count V).



vi ol ati ng wonen's constitutional rights by sexually assaulting
them and was deliberately indifferent to that risk"”, Evanko's
Mt. to Dismss at p. 10 (enphasis in original). "[T]he standard
for personal liability under section 1983 is the sane as that for

municipal liability", Carter v. Gty of Philadel phia, 181 F. 3d

339, 356 (3d Cir. 1999). "[A] failure to train, discipline or
control can only formthe basis for section 1983 nuni ci pal
l[iability if the plaintiff can show both contenporaneous

know edge of the offending incident or know edge of a prior
pattern of simlar incidents and circunstances under which the
supervisor's actions or inaction could be found to have

communi cated a nessage of approval to the of fending subordi nate",

Mont gonmery v. De Sinone, 159 F.3d 120, 127 (3d Cr. 1998)(citing

Bonenberger v. Plynouth Township, 132 F.3d 20, 25 (3d

Cir.1997)).° Again, for the purposes of surviving a notion to
di sm ss, Jane Doe's allegations as to the superiors' know edge
are sufficient to state clains against them see Am Conpl. at 91
44-48, 51, 54, 72 84-86, 90, 92, 95, 113.°

The novi ng defendants raise the affirmative defense of

qualified imunity, "which absol ves defendants if reasonable

® See also Carter, 181 F.3d at 357 (3d Cir.
1999) ("Where...the policy in question concerns a failure to train
or supervi se mnunicipal enployees, liability under section 1983
requires a showing that the failure anounts to 'deliberate
indifference' to the rights of persons with whomthose enpl oyees
will come into contact") (quoting Gty of Canton v. Harris, 489
U S. 378, 388 (1989)).

" See also Lake v. Arnold, 112 F.3d 682, 689 (3d Cir.
1997) (reversing district court's decision to dismss § 1983
action at notion to dismss stage and stating that "[a] nal ysis of
the | aw nust attend devel opnent of the facts").

v



of ficers could have believed their conduct was |awful "in |ight

of clearly established law ", Karnes v. Skrutski, 62 F.3d 485,

491 (3d Gr. 1995)(quoting Ryan v. Burlington County, 860 F.2d
1199 (3d Gr. 1988), cert. denied, 490 U. S. 1020 (1989)).

Def endants bear the burden of establishing this defense. Id. 1In
light of the inconplete factual record, especially as neasured
agai nst the stark allegations of the anended conplaint, we
decline to resolve the issue of qualified imunity at this stage.
We will therefore deny that portion of defendants' notion w thout

prejudice to its reassertion after the conpletion of discovery.

C. Plaintiff Jane Doe's 8 1985(3) O aim

A claimunder 42 U S.C. 8§ 1985(3) requires four
predicates. The plaintiff nust allege (1) a conspiracy that is
(2) notivated by racial or other class-based discrimnatory
animus to deprive, directly or indirectly, any person or class of
persons equal protection of the |laws; there nust also be (3) an
act in furtherance of the conspiracy that (4) causes an injury to
her person or property or a deprivation of any right or privilege

of a citizen of the United States, United Brotherhood of

Carpenters & Joiners of Anerica v. Scott, 463 U. S. 825, 829-30

(1983). Sex is one of the imutable characteristics that has
been held as a sufficient class basis for purposes of § 1985(3),

Great Anerican Fed. Sav. & Loan Assoc. v. Novotny, 442 U.S. 366,

376 (1979).



Movi ng defendants argue that Jane Doe has not
sufficiently alleged a conspiracy or discrimnatory aninus. In
fact, her amended conplaint states in particular that

[t] he conspiracy between the Defendants
herein is clearly evidenced by the fact that
mul tiple conplaints were received from prior
victins of Defendant, Trooper Evans' illicit
and illegal sexual advances and assault which
conpl aints were directed, upon information
and belief, to each of the Defendants herein
and despite receipt of those Conplaints, the
Def endants failed to discipline, supervise,

or take any other action which was obviously
necessary to prevent Defendant, Trooper

Evans, fromengaging in further illicit and
il legal conduct against other female citizens
of the Commonweal th of Pennsyl vani a,
including Plaintiff, Jane Doe. Moreover, the
fact that Defendant, Trooper Evans, was
approved by his supervisors, after they

recei ved these prior conplaints, to receive
sex crinmes training wherein he was trained by
t he Pennsylvania State Police to profile
victinms of sexual predators and which

trai ning he subsequently used to prey upon
femal e citizens of the Comonweal t h of

Pennsyl vani a based upon their gender
including Plaintiff, Jane Doe",

Am Conpl. at § 77.
As these allegations broadly enbrace conspiracy and the
inference of the requisite discrimnatory aninus, they suffice to

assert a § 1985(3) claim®

D. Plaintiff John Doe's § 1983 daim

Consi derably nore problematic is Count VI, wherein Jane

Doe asserts a vicarious claimon behalf of her son.

® Because, as defendants readily acknow edge, her §
1986 claimis derivative of her § 1985 claim plaintiff has al so
stated a cause of action under § 1986.
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Specifically, plaintiff's anended conpl ai nt all eges
t hat John Doe w tnessed the sexual assault on his nother and "was
unreasonably and unlawfully placed in fear of inmedi ate physical
harm upon wi tnessing an unifornmed State Trooper sexually
assaulting his nother in violations of his civil rights as
guaranteed by the United States Constitution and in violation of
42 U.S.C. § 1983", Am Conpl. at 9§ 42, 105-106. Moving
def endants contend that mnor-plaintiff John Doe cannot maintain
a 8 1983 claimbased on his wtnessing Trooper Evans's sexual
assault of his nother because Evans's conduct was not directed
towards him They argue that John Doe's clains are derivative of
his nother's clainms and may not be vicariously asserted.

Al t hough Jane Doe clains that a child may nmaintain a
cause of action for violation of his own constitutional rights as
a result of observing an unconstitutional act being commtted
agai nst his parent, she cites no authority fromour Court of
Appeal s to this effect. Instead, she relies on Coon v.
Ledbetter, 780 F.2d 1158 (5th Cr. 1986), which permtted a child
who was present in a trailer when police opened fire and injured
her father, who was also in the trailer, to maintain a 8§ 1983
action against the police. Coon denied the wife's 8 1983 claim
because she nerely wi tnessed the event fromoutside the trailer

Plaintiff also cites Mendez v. Rutherford, 655 F. Supp. 115

(N.D.Il'l. 1986), which held that in view of Seventh G rcuit |aw,
a daughter who wi tnessed the police beating her father could

maintain a § 1983 action for violation of her substantive due
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process rights based on her enotional distress where police
al ready had constructive custody of her.

Movi ng defendants counter with Archuleta v. McShan, 897

F.2d 495 (10th Cr. 1990), which held that a child who w tnessed
al l egedl y excessive force directed solely at his father could not

mai ntain a 8 1983 suit. They also cite Gandstaff v. Gty of

Borger, 767 F.2d 161, 172 (5th Gr. 1985), cert. denied, 480 U. S

916 (1987), which held that stepsons who w tnessed the police
m st akenly shoot their stepfather could not recover under 8§ 1983.

These Fifth and Tenth Crcuit decisions seemto us
consistent with one another in that only where the police action
was directed toward the mnor-child could that child recover
under 8 1983. Even in Coon, as to the daughter who was caught in
the line of fire, the Fifth Grcuit pointed out that one of the
deputies “fired a round of heavy buckshot into the trailer” where
the little girl was. 1d. at 1161. Small wonder, then, that the
panel held that she “nade proof of personal |oss required for a
constitutional claim” id., but that her nother, who stood next
to the deputies outside the trailer, could not.

Al t hough our Court of Appeals has not yet passed upon
what circunstances, if any, nust exist for a child to have a
vi carious constitutional claimafter witnessing an assault on his
parent, we believe that, at a mninum the state action would
have to have sone independent aspect directed at the child, in
accordance with the Fifth and Tenth Crcuits' holdings. Because
the anended conplaint fails to allege that the police directed

any activity towards John Doe -- indeed, the focus was entirely
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upon the nother -- we will dismss his clains against the noving
def endants.

Even if, however, our Court of Appeals ultimately were
to hold otherwise on this point, at the tinme of the events in
guestion the |l aw was by no neans “clearly established”. Moving
def endants under this hypothesis would be entitled to qualified
imunity as to any vicarious 8 1983 claimJane Doe nmay assert on

her son's behal f. Harl ow v. Fitzgerald, 457 U S. 800, 818, 102

S. Q. 2727, 2738 (1982); Ryan v. Burlington County, supra.
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