IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRIM NAL ACTI ON
V.
JOSEPH MERLI NO, et al. . NO. 99- 0363

MEMORANDUM AND ORDER

HUTTON, J. March 19, 2001

Presently before this Court are Governnent’s Mdtion to Vacate
Court’s Order to Preserve Certain Tape Recordi ngs (Docket No. 381)
Def endants’ Joi nt Response to Governnent’s Motion to Vacate Court’s
Order to Preserve Certain Tape Recordings (Docket No. 386),
Governnent’s Reply Menorandum of Law in Support of It’s Mdtion to
Vacate Court’s Order to Preserve Certain Tape Recordi ngs (Docket
No. 390), Defendants’ Joint Mtion to Authorize |Issuance of Rule
17(c) Subpoena and acconpanyi ng Menor andumof Law (Docket No. 409),
Governnent’s Response to Defendant’s Reply Menorandum of March 15,
2001 Regarding Bureau of Prisons Tapes and argunents of counse

presented at a hearing on March 13, 2001.

. BACKGROUND

On Decenber 15, 1999, Defendant Joseph Merlino s attorney
asked the prosecutors in this case to preserve, as possible Jencks
and Brady material, all Bureau of Prisons (“BOP”") tape recordings

of tel ephone conversations of Ralph Natale. In response, the



government filed a notion for an order directing the BOP to
preserve all BOP tape recorded conversations of Ralph Natale. On
February 15, 2001, this Court Odered the BOP to preserve and
mai ntain all tape recorded tel ephone conversati ons of Ral ph Nat al e,
to the extent that such recordings exist or cone into existence,
until the conpletion of the Defendant’s trial. Entry of that O der
neither required nor authorized the BOP to record any tel ephone
conversations of Ral ph Natal e that woul d ot herwi se not be recorded
in accord with BOP policy or federal |aw that governs el ectronic
surveillance and consensual recordings. See Court’s Order of
February 15, 2000. Thereafter, the governnent served the BOP with
two subpoenas dated August 2, 2000 and January 9, 2001, directing
the BOP to preserve and nake copies of all existing BOP tape
recorded conversations of Ralph Natale. The BOP provided the
prosecutors in this case with 26 cassette tapes which included 231
tel ephone calls of Ralph Natale taped recorded by the BOP from
Cctober 11, 1999 to Decenber 16, 1999. The governnent has | ocated
an additional 72 tel ephone calls of Ralph Natale (resulting in a
total of 303 conversations) in its possession that were tape
recorded from Novenber 6, 1999 to Novenber 25, 1999 by the BOP in
the ordinary course of its operation and pursuant to routine
practices. In addition, prosecutors have turned over to Defendants

tape recordings and transcripts of three conversations of Ral ph



Natal e and forty-six excerpts of the other 300 Ralph Natale
conversati ons.

On March 30, 2000, Defendant Frank Ganbino’'s attorney
requested the prosecutors in this case to preserve, as possible
Jencks or Brady material, all BOP tape recorded conversations of
Gaetano Scafidi, Peter Carpio, Robert Luisi and Fred Angelucci. In
response to this request, the governnent served the BOP with four
subpoenas, dated June 19, 2000, July 19, 2000, August 22, 2000 and
Sept enber 22, 2000, which requested the BOP to preserve copies of
exi sting BOP tape recorded conversations of Gaetano Scafidi and t he
governnent |ikew se served the BOP with tw subpoena, dated COct ober
23, 2000 and Novenber 22, 2000, which requested that the BOP
preserve copies of existing BOP tape recorded conversations of
Peter Caprio.

The governnent in this case did not request that the BOP copy
or preserve any tel ephone conversations of Ral ph Natale, Gaetano
Scafidi and Peter Caprio for any crimnal investigation or
prosecuti on purpose. Rat her, the governnent did so solely in
response to defense attorneys’ request that these tape recordings
be preserved for possible discovery.

On February 12, 2001, the governnent filed a notion to vacate
this Court’s Order to preserve the BOP tape recordings. On March
15, 2001, Defendants’ jointly notioned this Court to authorize the

i ssuance of a Rul e 17(c) subpoena requiring pretrial production the



BOP t apes.
I'1. ANALYSI S
As noted above, Defendants here seek pretrial discovery of
certain tape recordings made by the BOP. Sonme of these tape
recordi ngs have been exam ned by the prosecution. The governnent
has provided Defendants with three conversations and forty-six

excerpts. Defendants seek production of the remaining tapes.

A Def endant s’ Evi denti ary Request

The prosecution's affirmative duty to disclose evidence
favorable to a defendant can trace its origins to early
20t h-century strictures agai nst m srepresentation and is of course
nost prom nently associated with the United States Suprene Court's
decision in Brady v. Maryland, 373 U S. 83 (1963). See Kyles v.
Wiitley, 514 U S. 419, 431 (1995). In Brady, the United States
Suprene Court held that “the suppression by the prosecution of
evi dence favorabl e to an accused upon request viol ates due process
where the evidence is material either to guilt or to punishnent,
irrespective of the good faith or bad faith of the prosecution.”
See Brady, 373 U S at 87. To state a valid Brady claim a
plaintiff nust show that the evidence was (1) suppressed, (2)
favorable, and (3) material to the defense. See United States v.
Perdonmo, 929 F.2d 967, 970 (3d Cir. 1991). Evidence is material if
there is a reasonabl e probability that the outconme woul d have been

different had the evidence been disclosed to the defense. See
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United States v. Bagley, 473 U S. 667, 682 (1985). Evidence that
may be used to inpeach may qualify as Brady material. See Kyl es,
514 U. S. at 445; Bagley, 473 U. S. at 676.

The Suprene Court subsequently held that the prosecution's
duty to disclose favorabl e evi dence i s not dependent upon a request
from the accused. See United States v. Agurs, 427 U S. 97, 107
(1976). Evidence is favorable to the accused under Brady "if it
woul d tend to excul pate himor reduce the penalty . . . . " See
Brady, 373 U.S. at 87-88. This in turn neans that the individual
prosecutor has a duty to |learn of any favorable evidence known to
the others acting on the governnent's behal f in the case, including
the police. See Kyles, 514 U S. at 437.

Al t hough courts have used different term nol ogies to define
"materiality,"” a majority of the United States Suprene Court has
agreed, "[e]vidence is material only if there is a reasonable
probability that, had the evidence been disclosed to the defense,
the result of the proceeding would have been different. See
Pennsylvania v. Richie, 480 US. 39, 57 (1987). A “reasonabl e
probability” is a probability sufficient to underm ne confidence in
the outcone."” See id.; see also United States v. Bagley, 473 U S.
667, 682 (1985).

Even though this duty of disclosure is tightly tethered to
constitutional guarantees of due process, "the Constitution is not

viol ated every tinme the governnent fails or chooses not to disclose



evi dence that m ght prove hel pful to the defense."” See Kyles, 514
U S at 436-37. Rat her, the prosecution's failure to disclose
evidence rises to the |l evel of a due process violation "only if the
governnment's evidentiary suppressi on underm nes confidence in the
outconme of the trial." 1d. at 434. Thus, "[t]he question is not
whet her the defendant would nore likely than not have received a
different verdict wwth the [conceal ed] evidence, but whether inits
absence he received a fair trial, understood as a trial resulting
in a verdict worthy of confidence."” Id.

Applying this standard at this juncture raises the concern
that the prosecutor nmay withhold a piece of given evidence because
it isdifficult to know exactly what m ght becone i nportant |ater.
Wiile the definition of materiality in ternms of the cunulative
effect of suppression nust accordingly be seen as leaving the
governnment with a degree of discretion, it nust al so be understood
as i nposing a correspondi ng burden. See id.; 514 U S. at 437. On
the one side, showing that the prosecution knew of an item of
favorabl e evidence unknown to the defense does not anount to a
Brady violation, without nore. But the prosecution, which alone
can know what is undisclosed, nust be assigned the consequent
responsibility to gauge the likely net effect of all such evidence
and make di scl osure when the point of “reasonable probability” is
reached. See id. But whether the prosecutor succeeds or fails in

neeting this obligation (whether, that is, afailure to discloseis



in good faith or bad faith, see Brady, 373 US. at 87), the
prosecution's responsibility for failing to disclose known,
favorable evidence rising to a material |level of inportance is
i nescapabl e.

Here, Defendants have been provided three full taped and
recorded conversations of Ralph Natale fromthe governnent. See
Transcript of Hearing, March 13, 2001, at 16, |ines 10-13. In
addi tion, Defendants have been provided with forty-six excerpts
from anot her 300 conversations. See id., lines 13-15. Al t hough
t he gover nnent has provi ded Def endants three full conversati ons and
forty-six excerpts, the governnent has never conceded that this
evidence is Brady material. See id. at 25-27; 53, lines 13-14.
Def endants, however, argue that these tapes denonstrate bias. See
Transcript of Hearing, March 13, 2001, at 13, 35-37, 46. Because
the governnent has provided these tapes to Defendants, they are
free to vigorously cross-exam ne any w tness about the issues they
suggest these tapes reveal.

As to the remaining tapes that Defendants seek to have
produced, the governnent nmaintains that these tape recorded
conversations do not contain Brady material. Defendants argue that
they are entitled to discovery of the 300 undisclosed tel ephone
calls that the governnent has reviewed as well as those unrevi ewed
tapes in possession of the BOP. See Defs.[’'] Jt. Meno. O Law in

Support of Defs.[’] Mdit. for Rule 17(c) Subpoena, and Defs.[’] Jt.



Reply Meno. To CGovernnent’s NMt. to Vacate Oder Directing
Preservation of Evidence, 10. Their argunment for further
production of the taped conversations rests ontheir interpretation
of the three tel ephone conversations of Ral ph Natale w th Daniel
D Anbrosia and forty-six excerpted conversations of Ral ph Natal e.
These conversations, the Defendants argue, denonstrate the bias of
Nat al e agai nst the Defendants, his expectations of |eniency and
also Natale’'s urging to Peter Caprio, through D Anbrosia, to
cooperate with the governnent. See Transcript of Hearing, Mrch
13, 2001, at 13, 35-37, 46.

Def endants nmay not require this Court to search through the
BOP t ape recorded conversations without first establishing a basis
for their claim that the tapes contain material evidence. See
United States v. Val enzuel a-Bernal, 458 U. S. 858, 867 (1982) (party
must at | east make sone plausible showing of how their testinony
woul d have been both material and favorable to his defense). The
Third Crcuit in United States v Riley, rejected a defendant’s
argunent that the district court should not have accepted the
governnent’s representation that certain wi retap recordi ngs di d not
contain any Brady material and that the district court was required
to inspect the wretap recordings to determ ne whether they
contai ned Brady material. See 237 F.3d 300, 322-24 (3d Gr. 2001).
A defendant seeking an in canera inspection to determ ne whet her

files contain Brady material nust at | east nmake a pl ausi bl e show ng



that the inspection will reveal material evidence. See Riley, 237
F.3d at 323; see al so Pennsylvania v. Ritchie, 480 U S. 39, 58 n.
15 (1987) (quoting United States v. Val enzuel a-Bernal, 458 U.S.
858, 867 (1982)). Mere specul ation is not enough. See Riley, 237
F.3d at 323; United States v. Navarro, 737 F.2d 625, 631 (7th Cir.
1984).
Here, Defendants fail to make a plausible showing that an
i nspection of the tapes wll reveal material evidence. At the
Hearing held on this issue, Defendants admtted no know edge of
Brady material on the tapes being sought. See Transcript of
Hearing, at 37, lines 19-20; at 40, lines 19-24. Def endant s,
rat her, base their argunent on supposition and guess work. It was
asserted at the hearing that because a revi ew of 300 conversations
produced forty-six excerpts that arguably contain Brady material,
a review of the remaining BOP tapes would yield a simlar
per cent age of hel pful evidence. See Transcript of Hearing, at 13,
lines 8-15; at 43, lines 20-25; at 44, lines 1-3; at 47, lines 6-
11. Defendants argue:
[o]f the three hundred tapes in the prosecution’ s possessi on,
40 of them in its estimation, contain material evidence
This is approximately 15% of the tapes reviewed. If this
nunber proves to be consistent, then that nmeans that of the
remai ning 1379 Natal e tapes, approximately 200 will contain
rel evant, evidential material. There is no reason to believe
that the other Natal e tapes involving call to his spouse wll
be any different. O course, they are going to be discussing
hi s expected sentence, his book and novi e deal, others who can

support his version of events by cooperating, and his feelings
about the Co-Defendants.”



See Defs.[’] Jt. Menp. OF Law in Support of Defs.[’] Mdt. for Rule
17(c) Subpoena, and Defs.[’'] Jt. Reply Meno. To Government’s Mot.
to Vacate Order Directing Preservation of Evidence, 6-7.

Def endants’ *“pl ausi bl e show ng” essentially argues that
where there is snoke, there nust be fire. The Court, however
needs nore than speculation that an in canera review wll yield
materi al evidence. The governnment has represented that the tapes
it has exam ned do not contain Brady nmaterial and the Court accepts
that representation. The governnent is aware of its obligations
under Brady. Defendants have only speculated as to the contents of
the tapes based on percentages. The Court finds that this is not
enough to satisfy the |egal standard established by the United
States Suprene Court and the Third Crcuit.

B. Def endants’ Mdtion to Authorize Issuance of Rule 17(c)
Subpoena Requiring Pretrial Production of Docunents

As a threshold matter, Defendants assert that the government
does not have standing to ask for the vacation of this Court’s
Order. See Defs.['] Jt. Meno. O Law in Support of Defs.[’'] Mot.
for Rule 17(c) Subpoena, and Defs.[’] Jt. Reply Meno. To
Governnment’s Mdt. to Vacate Oder Directing Preservation of
Evi dence, 2. The United States Suprene Court has explained that it
is the responsibility of the court, not the opposing party, to
ensure that a subpoena secured under Rule 17(c) is for a proper

pur pose. See Bowman Dairy Co. v. United States, 341 U. S. 214, 221
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(1951). For this reason, the Court wll analyze Defendants’
request for a Rule 17(c) subpoena on its nerits.

Rule 17(c) is not a nethod of discovery in crimnal cases.
See United States v. Cherry, 876 F. Supp. 547, 552 (S.D.N Y. Feb.
17, 1995). Indeed, "[c]ourts nust be careful that Rule 17(c) is
not turned into a broad di scovery device, thereby undercutting the
strict imtation of discovery in crimnal cases found in Federal
Rule of Crimnal Procedure 16." See United States v. Cuthbertson,
630 F.2d 139, 146 (3d G r. 1980).

Rule 17(c) of the Federal rules of Crimnal Procedure states
t hat :

[a] subpoena may also command the person to whom it is

directed to produce the books, papers, docunments or other

obj ects designated therein. The court on notion nmade pronptly
may quash or nodify the subpoena if conpliance would be
unr easonabl e or oppressive. The court may direct that books,
papers, docunments or objects designated in the subpoena be
produced before the court at a tinme prior to the trial or
prior to the tine when they are to be offered in evidence and
may upon their production permt the books, papers, docunents
or objects or portions thereof to be inspected by the parties
and their attorneys.

See Fed. R CGrimP. 17(c).

To ensure that Rule 17(c) subpoenas are not abused, a party
seeki ng production of docunents nust denonstrate that the materials
sought are relevant, adm ssible and specifically identified. See
United States v. Nixon, 418 U S. 683, 700 (1974). Stated another

way, in order to require production prior to trial, the noving

party nust show (1) that the docunents are evidentiary and
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relevant; (2) that they are not otherw se procurabl e reasonably in
advance of trial by exercise of due diligence; (3) that the party
cannot properly prepare for trial wthout such production and
i nspection in advance of trial and that the failure to obtain such
i nspection may tend unreasonably to delay the trial; and (4) the
application is made in good faith and is not intended as a general
“fishing expedition”. See Nixon, 418 U.S. 683, 699-700 (1974).
Defendants fail to neet their burden in several respects. In
Bowran Dairy Co. v. United States, 341 U S. 214 (1951), the United
States Suprene Court identified the scope of material that is
subj ect to subpoena under the rule. The Court held that "any
docunent or other materials, adm ssible as evidence" is subject to
subpoena under the rule. 1d. at 221. Thus, Rule 17(c) is designed
as an aid for obtaining relevant evidentiary material that the
noving party may use at trial. See United States v. Cuthbertson,
630 F. 2d 139, 144 (3d Cr. 1980). Under the "evidentiary" standard
of Bowran, Rule 17(c) permts a party to subpoena materials that
may be used for inpeaching a witness called by the opposing party,
including prior statements of the witness. See Cuthbertson, 630
F.2d at 144. Because such statenents ripen into evidentiary
material for purposes of inpeachnment only if and when the w tness
testifies at trial, inpeachnent statenents, although subject to
subpoena under rule 17(c), generally are not subject to production

and i nspection by the noving party prior to trial. See N xon, 418
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U S 683, 701; United States of Anerica v. Coriaty, CrimA. 99-
1251, 2000 W 1099920, at *7-8 (S.D.N. Y Aug. 7, 2000) (stating
courts have consistently interpreted adm ssibility standard of Rule
17(c) to preclude production of materi als whose evidentiary use is
limted to i npeachnment); United States v. Nacham e, 91 F. Supp. 2d
565, 564 (S.D.N.Y Jan. 6, 2000)(stating Rule 17(c) request was
i nproper because it may contain inpeachnent material rather than
evidence); United States v. Cherry, 876 F. Supp. 547, 553 (S.D.N. Y.
Feb. 17, 1995).

Here, Defendants assert that “[t]he materials in the tapes
whi ch are sought directly relates to the reliability of three key
W t nesses: Natale, Caprio and Scafidi, each of whom are receivVving
plea bargains in exchange for their testinony. Their bi as,
noti ves, expectation of | eniency and participation in other crines,
especially those agai nst Defendants, are highly probative
There is no other or better way to prepare effective cross
exam nation . . . these tapes allow inpeachnent on bias and notive
as well as the wtnesses’ expectation of l|leniency. See Defs.[’]
Jt. Meno. OF Law in Support of Defs.['] Mt. for Rule 17(c)
Subpoena, and Defs.['] Jt. Reply Menb. To Governnent’s Mdt. to
Vacate Order Directing Preservation of Evidence, 8-09. Because
Def endants’ requested Rul e 17(c) subpoena cl early seeks i npeachnent

evi dence, it is inproper.
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Addi tionally, the Court concl udes that Defendants’ are engaged
in a fishing expedition. Rat her than specifically targeting
evidentiary and rel evant nmaterial, the proposed subpoena appears to
be an attenpt by Defendants to unearth a mass of personal
comuni cations by potential governnent witnesses in an attenpt to
find anything that mght inpeach their credibility. Def endant s
posit that because the disclosed tapes contain hel pful evidence,
then the undi scl osed tapes nust also contain hel pful evidence.
See Defs.['] Jt. Menp. O Law in Support of Defs.[’] Mt. for Rule
17(c) Subpoena, and Defs.[’] Jt. Reply Meno. To Governnent’s Mbt.
to Vacate Order Directing Preservation of Evidence, 8-9 (see quote
from Def endants’ Menorandum supra page 7). Def endant s have no
basis in fact to conclude that the undi scl osed tapes have hel pful
i nformati on. Such a factually baseless request is nothing nore
than a fishing expedition and thus cannot serve as a basis for a
Rul e 17(c) subpoena.

Finally, Defendants are seeking all 2200 tape recorded
conversations nmade by the BOP of Ral ph Natale, Peter Caprio and
Gaetano Scafidi. As noted above, Defendants request is based on
its mathematical evaluation of the discovery produced by the
governnent thus far. The Court concludes that such a vague and
i nexact request does not pass nuster under the 17(c) standard.

Because Def endants have failed to neet their burden under Rule

17(c) of denonstrating that the information sought is evidentiary,
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that the request was not a fishing expedition and that the request
was specific, the Court will not authorize the requested Rule 17(c)
subpoena.

An appropriate Order foll ows.

15



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRIM NAL ACTI ON
V.
JOSEPH MERLI NO, et al. . NO. 99- 0363
ORDER

AND NOW this 19" day of March, 2001, upon consideration
of Government’s Motion to Vacate Court’s Order to Preserve Certain
Tape Recordings (Docket No. 381) Defendants’ Joint Response to
Governnent’s Mdtion to Vacate Court’s Order to Preserve Certain
Tape Recordi ngs (Docket No. 386), Governnent’s Reply Menorandum of
Law in Support of It’'s Mdtion to Vacate Court’s Order to Preserve
Certain Tape Recordings (Docket No. 390), Defendants Joint
Menor andum of Law in Support of Defendants Mdtion for Rule 17(c)
Subpoena, and Defendants Joint Reply Menorandum to Governnent’s
Motion to Vacate Order Directing Preservation of Evidence (Docket
No. 409), Governnent’s Response to Defendant’s Reply Menorandum of
March 15, 2001 Regardi ng Bureau of Prisons Tapes and argunents of
counsel presented at a hearing on March 13, 2001, IT IS HEREBY
ORDERED that the government’s Mtion to Vacate Court’s Oder to

Preserve Certain Tape Recordings i s GRANTED.



| T IS FURTHER ORDERED t hat Defendants Mtion for Rule 17(c)

Subpoena i s DEN ED

BY THE COURT:

HERBERT J. HUTTON, J.



