IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAUL EGGEAR and KAREN EGGEAR, h/w, :  CIVIL ACTI ON
Plaintiffs, :
v, : NO.  00- CV- 4636
THE SHI BUSAWA WAREHOUSE COMPANY,
LT | and ARVADA MARI TI ME COVPANY,

Def endant s.

VEMORANDUM

ROBERT F. KELLY, J. MARCH 19, 2001
Presently before this Court are the Mdtions to Dismss
Pursuant to Federal Rules of G vil Procedure 12(b)(2) and
12(b)(5), and the Motion to Stay Discovery Pendi ng Resol ution of
Service and Jurisdiction Issues, filed by the Defendant Shibusawa
War ehouse Conpany, Ltd. (“Shibusawa”). Plaintiffs Paul Eggear
and Karen Eggear (“M. Eggear” and “Ms. Eggear” or “Plaintiffs”)
filed this personal injury action against Shibusawa and Arnada
Mariti me Conpany, Ltd. (“Arnada”) after M. Eggear was injured
whi | e unl oadi ng steel pipe froma ship noored in Phil adel phia,
Pennsyl vania. Plaintiffs allege that Shibusawa negligently
| oaded the steel pipe onto the ship in Japan. For the follow ng
reasons, the Motion to Dismss based upon FED. R Cv. P. 12(b)(2)
(lack of personal jurisdiction) is denied without prejudice, the

Motion to Disnmiss based upon FED. R Cv. P. 12(b)(5)



(i nsufficiency of service of process) will be construed by this
Court as a Motion to Quash Service and is granted as such, and
the Motion to Stay Discovery is denied as noot.
| . BACKGROUND

On Decenber 17, 1998, M. Eggear was injured while
unl oadi ng steel pipe froma ship owed by Armada while it was
moored in Phil adel phia. The injury occurred when the steel pipes
on which M. Eggear was standing began to roll, causing himto
fall. The steel pipe had been | oaded in Japan by Shi busawa, a
Japanese Stevedoring conpany. Plaintiffs are both residents of
Pennsyl vani a. Shi busawa i s a Japanese corporation which provides
| ogi stics managenent services exclusively in Japan incl uding
war ehousi ng, stevedoring and inland transportation w thin Japan.
Plaintiffs initiated this personal injury action on Septenber 12,
2000, alleging that Shibusawa was negligent in |oading the pipe.
Shi busawa filed the present Mdtions to Dismss and Mdtion to Stay
Di scovery on January 11, 2001.
1. STANDARD

A federal court may exercise personal jurisdiction over
a non-resident defendant to the extent permtted by the | aw of
the state in which it sits. Feb. R Qv. P. 4(e). The
Pennsyl vani a | ong-arm statute provides that jurisdiction may be
exercised "to the fullest extent allowed under the Constitution

of the United States and nay be based on the nobst m ni num contact



with this Comonweal th all owed under the Constitution of the
United States.” 42 Pa. C S. A 8§ 5322(b) (Purdon 1981). “Where
t he defendant has raised a jurisdictional defense, the plaintiff
bears the burden of establishing either that the cause of action
arose fromthe defendant's forumrelated activities (specific
jurisdiction) or that the defendant has ‘continuous and
systematic’ contacts with the forumstate (general

jurisdiction)”. Mellon Bank (East) PSFS, N.A. v. D Veronica

Bros., Inc., 983 F.2d 551, 554 (3rd Cir. 1993)(citations

omtted).
[1. DI SCUSSI ON
A. Personal Jurisdiction

1. General Jurisdiction
In order to be subject to general jurisdiction, the
def endant’s contacts with the forum nust be conti nuous and

subst anti al . See Provident Nat'l Bank v. California Federal Sav.

& Loan Assoc., 819 F.2d 434, 437 (3rd Gr. 1987). Ceneral

jurisdiction requires a significantly greater show ng than nere
m ni mum contacts. 1d. |In an uncontroverted affidavit, Shibusawa
avers that it has no contacts whatsoever w th Pennsyl vani a.
(Def.”s Mot. to Dismss, Ex. A, Declaration of Koichi Sato).

The affidavit states that Shibusawa is a Japanese corporation,
with all of its offices, facilities and operations |located within

Japan. (ld.) Shibusawa is not licenced to do business in



Pennsyl vani a and has no subsidiaries in Pennsylvania. (1d.)
Furt her nore, Shibusawa does not own any real estate, personal
property, or bank accounts in Pennsylvania and has never | eased
or maintai ned any space within Pennsylvania. (lLd.) Shibusawa
has never had any enpl oyees in Pennsylvania nor paid any taxes in
Pennsylvania. (l1d.) Al of Shibusawa’s stevedoring and ot her
services are perfornmed within Japan. (l1d.) Shibusawa al so has
not consented to jurisdiction in Pennsylvania. (Ld.)

The only contact that Plaintiffs allege that Shibusawa
has with Pennsylvania is that Shibusawa is aware that ships that
it loads in Japan are unl oaded in Pennsylvania. This type of
contact is insufficient to establish personal jurisdiction over
Shi busawa. See section Il. A 2., infra. Accordingly, Shibusawa
does not have continuous or systematic contacts with Pennsyl vani a
and general jurisdiction cannot be asserted over them See lrby

V. Isewan Term nal Servs. Co., Ltd., et al., NO 90-2210, 1991

US Dist. LEXIS 18480, at *4 (E.D. Pa. Dec. 18, 1991).

2. Specific Jurisdiction

In order to be subject to specific jurisdiction, the
defendant first nust have sufficient m ninumcontacts with the
forumso that it "should reasonably antici pate being haled into

court there." Wrld-Wde Vol kswagen Corp. v. Wodson, 444 U.S.

286, 297 (1980). There mnust be “some act by which the defendant

purposefully avails itself of the privilege of conducting



activities wwthin the forumstate, thus invoking the benefits and

protections of its laws.” Burger King Corp. v. Rudzew cz, 471

U S 462, 475 (1985). Furthernore, nere foreseeability that the
product will enter a forum has never been a sufficient basis for

personal jurisdiction under the due process cl ause. Wor | d- W de

Vol kswagen, 444 U.S. at 295-97. Once m ni mum contacts are

established, the court nust decide whether the exercise of
personal jurisdiction over the defendants would conport wth
“traditional notions of fair play and substantial justice.”

Int’| Shoe Co. v. Washington, 326 U.S. 310, 316 (1945).

Plaintiffs claimthat Shibusawa has sufficient m ninmm
contacts with Pennsyl vani a because Shi busawa | oads cargo onto
ships in Japan know ng that the cargo will be unl oaded in

Pennsyl vania. Plaintiffs rely heavily on Miuller v. Tenura

Shi pping Co., Ltd., 629 F. Supp. 1024 (E.D. Pa. 1986), to support

this proposition. In Miller, the court found that personal
jurisdiction existed over a stevedoring conpany fromthe United
Ki ngdom t hat | oaded cargo onto a ship which the stevedore knew
was bound for Pennsylvania. Miller, 629 F. Supp. at 1026. The
court found that the presence of the vessel in Pennsylvania was
not fortuitous because the stevedore “shoul d reasonably have
expected both that a negligently | oaded cargo could cause injury
in Pennsylvania and that an injured party would bring suit in

Pennsylvania.” 1d. at 1026-27.



Conversely, Shibusawa cites Irby, 1991 U S. Dist. LEXIS
18480, for the proposition that such contacts are not sufficient
to subject it to personal jurisdiction in Pennsylvania. In Lrby,
the court found that personal jurisdiction did not exist over a
Japanese stevedore who | oaded cargo onto a ship which the
st evedore knew was bound for Pennsylvania. |Irby, 1991 U S. Dist.
LEXI S 18480, at *5-*6. The court found that the stevedore did

not have contact w th Pennsyl vani a such that
[It] should reasonably anticipate being hal ed
into court here. It cannot be said that

def endant s purposefully avail ed thensel ves of
the privilege of conducting activities within
this forum Defendants |oad cargo onto ships
i n Japanese ports. It is uncontroverted that
def endants have no interest in or control

over the ultimate destination of cargo | oaded
onto these ships.

Id. The Irby court criticized the Muller court for finding
jurisdiction based on nere foreseeability and concl uded by
stating that

[e]ven assum ng arguendo that defendants knew
that the cargo they | oaded was destined for
Phi | adel phia, they do not have sufficient
contacts with this forumto support
jurisdiction . . . . Defendants exercise no
control over a ship's destination

Whet her or not there is jurisdiction in such
a case cannot convincingly turn on the
fortuity of whether the carrier or shipper
happened to informthe [defendants] of the
destination of the ship or whether they were
unfortunate enough to have observed a bill of
| adi ng whil e | oadi ng the cargo.

Id. Shibusawa al so argues that Muller, 629 F. Supp. 1024, was

deci ded before Asahi Metal Industry Co., Ltd. v. Superior Court

6



of California, Solano County, 480 U. S. 102 (1987), at a tine when
it was thought that the purposeful availnent test m ght have been

abandoned by the Suprene Court. See Narco Avionics, Inc. V.

Sportsman Mt., Inc., 792 F. Supp. 398, 406 (E D. Pa.

1992) (di sagreeing with the plaintiff’s reliance on Muller and
stating that Muller “pre-date[d] Asahi and [did] not address the
need for purposeful availnent.”)

Plaintiffs also cite other cases in support of their
argunent, which are distinguishable fromthe present case. For

exanple, in Friend v. Interior Trade, Inc., No. 86-4073, 1987

US Dst. LEXIS 1935 (E.D. Pa. Mar. 13, 1987), the court
exercised jurisdiction over a foreign manufacturer when the
plaintiff was injured by defectively packaged bags that the
manuf act urer had shi pped into Pennsylvania through its United
States subsidiary. 1d. at *1. Wile the court did cite to
Mul l er, 629 F. Supp. 1024, it stated that the case at issue was a
stronger case for the exercise of jurisdiction based upon the
admtted jurisdiction of the subsidiary and a possi bl e agency
theory. 1d. at *3-*4. In the present case, Shibusawa does not
have these extra connections to the forum

Plaintiffs also cite Industrial Maritine Carriers, lnc.

v. PT (Persaco) Inka, No. 96-7982, 1998 U S. Dist. LEXIS 3250

(E.D. Pa. March 9, 1998). In Industrial Maritinme, the court

denied a notion to dismss for lack of jurisdiction filed by a



def endant that was the parent corporation of a foreign stevedore
subsidiary that | oaded a vessel bound for Pennsylvania. 1d. at
*2-*3. While the court did discuss Miuller, 629 F. Supp. 1024, it
ultimately denied the notion because there was evidence that the
parent corporation had extensive contacts in the United States.
Id. at *7-*8. Again, the present situation is distinguishable on
the basis that Shibusawa is not part of a parent-subsidiary
relationship with extensive contacts within the United States.

This Court agrees with the reasoning of the Irby court
and with Shi busawa. Shibusawa nay not be subjected to personal
jurisdiction sinply because it knew that ships that it | oaded
were bound for Pennsylvania. This know edge does not constitute
sufficient contacts with Pennsylvania to subject Shibusawa to
personal jurisdiction there. See Irby, 1991 U S. Dist. LEXIS
18480. To hold otherwi se would not conport with traditional
notions of fair play and substantial justice. 1d.

3. Personal Jurisdiction Based Upon Federal Rule of
Cvil Procedure 4(k)(2)

Federal Rule of G vil Procedure 4(k)(2) provides a
narrow exception to the personal jurisdiction rules which allows

personal jurisdiction over foreign defendants
for clains arising under federal |aw when the
def endant has sufficient contacts with the
nation as a whole to justify the inposition
of United States' |aw but w thout sufficient
contacts to satisfy the due process concerns
of the long-arm statute of any particul ar
state.



BP Chens. Ltd. v. Fornmpsa Chem & Fibre Corp., 229 F.3d 254, 258

(3rd Cr. 2000)(quoting Wrld Tanker Carriers Corp. v. W YA

Mawl aya, 99 F.3d 717, 720 (5th Cr. 1996)). Rule 4(k)(2)
provi des that:

if the exercise of jurisdiction is consistent

with the Constitution and | aws of the United

States, serving a summons or filing a waiver

of service is also effective, with respect to

clains arising under federal law, to

establish personal jurisdiction over the

person of any defendant who is not subject to

the jurisdiction of the courts of general

jurisdiction of any state.
FED. R Qv. P. 4(k)(2). Therefore, in order to neet the
requi renents of this Rule: (1) there nust be a claimarising
under federal law, (2) the defendant nust possess sufficient
contacts with the nation as a whole to subject it to United
States’ law, but (3) the defendant nust |ack sufficient contacts
to satisfy the personal jurisdiction requirenents of any

particular state. BP Chens. Ltd., 229 F.3d at 258.

Federal courts have concluded that, for purposes of
Rule 4(k)(2), a claimarising under federal |aw enconpasses

admralty and maritine clains. |Industrial Maritine Carriers,

1998 U.S. Dist. LEXIS 3250, at *8 (citing Wirld Tanker, 99 F. 3d

at 723). Plaintiffs have net this requirenent since their claim
arises under maritime law. However, Plaintiffs have not net the
second and third requirenments of Rule 4(k)(2). Plaintiffs have

not all eged that Shibusawa has any contacts with the United



States apart from |l oadi ng vessels which may find their way to
ports in the United States. In section Il. A 2., supra, this
Court found that sinply | oading a ship and know ng the ship's
destination is insufficient to nmaintain personal jurisdiction
over a defendant. Plaintiffs also have not shown that Shibusawa
| acks sufficient contacts to satisfy the personal jurisdiction
requi renents of any particul ar state.

Plaintiffs, not Shibusawa, bear the burden of proving

jurisdiction under Rule 4(k)(2). Mellon Bank, 983 F.2d at 554.

However, w thout further discovery on this issue, it is unlikely
that Plaintiffs would be able to unearth appropriate contacts.
Therefore, further discovery is required to determ ne whet her
Shi busawa has sufficient national contacts, other than nerely
knowi ng the destination of the ships that it |oads, to subject it
to the law of the United States, but which are insufficient to
satisfy the personal jurisdiction requirenents of any particul ar
st at e.
B. Servi ce of Process

Plaintiffs attenpted to serve Shibusawa with a copy of
the Conplaint by sending it via uncertified mail to Shibusawa in
Japan. Wen a Conplaint and Summons is served abroad, the
validity of service is governed by the Convention on Service
Abroad of Judicial and Extra-Judicial Docurments in Cvil and

Commercial Matters, 20 UST 361, TIAS No. 663A (“Hague

10



Convention”). See Vol kswagenwerk Aktiengensellschaft v. Schlunk,

486 U.S. 694, 698 (1988); Raffa v. N ssan Mtor Co., 141 F.R D

45, (E.D. Pa. 1991). Since the Hague Convention is a federal
treaty, it pre-enpts state law and therefore is the sole
determ nant of the validity of service of process abroad. See

Gal | agher v. Mazda Motor of Am, Inc., 781 F. Supp. 1079 (E. D

Pa. 1992).

Article 10(a) of the Hague Convention determ nes
whet her Plaintiffs’ service of process by mail to Shibusawa in
Japan was valid.! @Gllagher, 781 F. Supp. at 1080. However,
there is conflicting authority in the Eastern District as to
whet her service of process by mail to a defendant in Japan is

valid under Article 10(a). See MElroy v. Yokota Cycle Co., No.

92-4517, 1993 U.S. Dist. LEXIS 3834 (E.D. Pa. March 26,
1993) (finding service of process by mail to Japan invalid);
Gal | agher, 781 F. Supp. 1079 (finding sane); Raffa, 141 F.R D. 45

(finding sane); but see In re Al Terrain Vehicles Litigation,

1989 U.S. Dist. LEXIS 1843 (E.D. Pa. 1989)(finding service of

process by nmail to Japan valid).? The Third G rcuit has not

L' Article 10(a) of the Hague Convention states, “[p]rovided
the State of destination does not object, the present Convention
shall not interfere with,(a) the freedomto send judici al
docunents, by postal channels, directly to persons abroad.”

2 Pennsyl vani a state | aw appears to agree with the view that
service of process to Japan by mail is valid. See Jordan v.
Septa, 708 A . 2d 150 (Pa. CmMth. 1998); Sandoval v. Honda Mot or
Co., 527 A 2d 564 (Pa. Super. 1987). However, a state court's

11



ruled on this issue.

The interpretation of Article 10(a), which allows
service of process by mail to Japan, finds that the term “send”
in Article 10(a) is equivalent to “serve”, and thus it permts
the service of process by nmail on any foreign party. See
Gal | agher, 781 F. Supp. at 1082, and the cases cited therein.

The second interpretation, which does not all ow service of
process by mail to Japan, finds that Article 10(a) only provides
for the service of subsequent papers after service of process has
been effectuated by proper neans, and does not provide an

i ndependent nethod for the service of process through the nai
system See |Id. and the cases cited therein.

The Gl l agher and Raffa courts, which follow the latter
interpretation, found that since Japan had objected to the "l ess
i ntrusive" provisions of Article 10(b) and 10(c), and since Japan
does not permt service of process by certified nmail in donestic
cases, it was highly unlikely that Japan woul d consent to the
service of foreign process by mail. “This, conbined with the
fact that the Hague Convention uses the term ‘service’ in al
other articles, rather than the term‘send , [l ed these courts]

to hold that [Article 10(a)] of the Hague Convention” did not

interpretation of a federal treaty is not binding on a federal
court, even if the federal court's jurisdiction is based on

di versity. Gal | agher v. Mazda Motor of Am, Inc., 781 F. Supp.
1079, 1082 n.5 (E.D. Pa. 1992).

12



provi de for service of process by mail on foreign parties.
Gal | agher 781 F. Supp. at 1082 (citations omtted); Raffa 141
F.R D. at 46-47.

This Court agrees with the reasoning set forth in the
nore recent Eastern District cases dealing with this matter; that
service of process to Japan by mail is invalid under Article

10(a) of the Hague Convention. See MElroy, 1993 U S. Dist.

LEXI S 3834; Gllagher, 781 F. Supp. 1079; Raffa, 141 F. R D. 45.
Therefore, service of process upon Shibusawa was invalid. Wen
service of process is invalid, district courts have broad

di scretion to dismss the action wthout prejudice or to quash

service of process. Unbenhauer v. Wog, 969 F.2d 25, 30 (3rd

Cr. 1992). However, it is inappropriate to dismss a case if
“there is a reasonabl e prospect that plaintiff ultimately wll be
able to serve defendant properly.” Wight & MIler, Federa

Practice and Procedure: Civil 2d 8 1354; Unbenhauer, 969 F.2d at

30. If this is the case, the court may treat the notion to
dismss as a notion to quash service, thus allowing the plaintiff

to effect proper service of process. Unbenhauer, 969 F.2d at 30.

Her e because Shi busawa’ s address is stable and is known by
Plaintiffs and because the statute of Iimtations will not expire

until Decenber 17, 2001,° there is a reasonabl e prospect that

3 There is a three year statute of limtations on maritine
clains. See 46 U S.C. § 763a)

13



Plaintiffs will ultimtely be able to properly serve Shi busawa.

Therefore, Shibusawa’s Motion to Dism ss for insufficiency of

service of process wll be treated as a Mdtion to Quash Service
of Process and will be granted as such.
I11. CONCLUSI ON

Nei t her specific nor general jurisdiction may be
exerci sed over Shi busawa based upon the fact that it is aware
that the cargo that it |oads onto ships in Japan wll be unl oaded
in Pennsylvania. However, discovery nust proceed to determ ne
whet her Shi busawa has sufficient contacts with the United States
as a whole to subject it United States’ |aws, but |acks
sufficient contacts to satisfy the personal jurisdiction
requi renents of any particular state, so that it may be subject
to jurisdiction under FED. R CQv. P. 4(k)(2). Furthernore,
service of process on Shibusawa by mail to Japan is insufficient
and nust be quashed.

An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAUL EGGEAR and KAREN EGGEAR, h/w, :  CIVIL ACTI ON
Plaintiffs, :
v, : NO.  00- CV- 4636
THE SHI BUSAWA WAREHOUSE COMPANY,
LT | and ARVADA MARI TI ME COVPANY,

Def endant s.

ORDER
AND NOW this 19th day of March, 2001, upon consideration
of the Motion to Dism ss Pursuant to Rules 12(b)(2) and 12(b)(5)
(Dkt. No. 13) and the Motion to Stay Discovery Pendi ng Resol ution of
Service and Jurisdiction Issues (Dkt. No. 14) filed by Defendant, The
Shi busawa War ehouse Conpany, Ltd. (“Shibusawa”), and any Responses
and Replies thereto, it is hereby ORDERED that:
(1) the Motion to Dism ss Pursuant to FED. R CQv. P. 12
(b)(2) is DENIED w thout prejudice;
(2) the Motion to Dism ss Pursuant to FED. R Cv. P.
12(b)(5) is construed as a Motion to Quash Service and
i s GRANTED as such; and

(3) the Motion to Stay Discovery is DEN ED as noot.

BY THE COURT:

ROBERT F. KELLY, J.



