IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY KAY STEWART, et al ., . CVIL ACTION
Plaintiffs, :
v, : NO. 96- CV- 0441
STATE FARM FI RE & CASUALTY CO.,

Def endant .

ROBERT F. KELLY, J. FEBRUARY 26, 2001
VEMORANDUM

Before the Court are two Motions filed by the appointed
arbitrator: (1) to Conpel Plaintiffs’ Counsel to Pay the
Arbitrator’s Fee and Attorneys Fees; and (2) to Intervene
Pursuant to Federal Rule of G vil Procedure 24. For the reasons
that follow, the Motion to Intervene is granted and the Motion to
Conpel is granted in part and denied in part.

l. FACTS.

D. Mchael Enmuryan, Esquire (“M. Enuryan”) was
appoi nted arbitrator for the uninsured notorist portion of this
case on Cctober 2, 1996. After a series of delays, the
arbitration was ultimately schedul ed for February 11, 2000. On
February 10, 2000, the day before the arbitration, the case
settled. M. Enmuryan forwarded his arbitrator’s bill to both
Plaintiffs’ and Defendant’s counsel on February 11, 2000,
charging a total of $4950.00 for 22 hours of work at $225.00 per

hour for review ng correspondence, sending correspondence, and



preparing his bill. On February 22, 2000, a check in the anount
of $2475.00 was received by M. Emuryan fromthe Defendant, State
Farm However, Plaintiffs’ counsel, Allen Feingold, Esquire
(“M. Feingold”), contests the accuracy of M. Enuryan’s bill and
insists that he will tender a reasonable fee to M. Enuryan upon
conpletion of the entire case.

M. Emuryan, in an attenpt to collect his fee fromthe
Plaintiffs, threatened to file a separate |awsuit agai nst M.
Fei ngol d i n Del aware County, Pennsylvania. Instead, M. Enuryan
filed the present Mdtion to Conpel on Septenber 29, 2000, and
Motion to Intervene on January 17, 2001. Through the Moti ons,
M. Emuryan seeks, in addition to the $2475. 00 out st andi ng
arbitrator’s fee, additional noney for 2.5 hours of tinme spent
researching and preparing the Mdtion to Conpel, 2.0 hours spent
preparing the Mdtion to Intervene, and additional noney for any
correspondence or necessary court appearances.
1. DI SCUSSI ON.

M. Emuryan noves to intervene in this action pursuant

to Federal Rule of Civil Procedure 24.' He correctly argues that

Al t hough M. Enuryan noves pursuant to FED. R CQv. P
24(a), this Court, after reviewing Rule 24, believes that the
ci rcunst ances of this case actually place M. Enuryan under
section (b) of Rule 24. Thus, his claimfor relief will be
anal yzed pursuant to FED. R CQvVv. P. 24(b). That section
provides, in pertinent part:

[u]lpon tinely application anyone may be
permtted to intervene in an action: (1) when
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t he purpose of intervention is to enable persons to assert their
interest in pending aspects of a lawsuit for the limted purpose
i nposed by intervention. (Mem Law Supp. Mdt. Intervene at 1)

(citing Mller v. Anusenent Enters., 426 F.2d 534 (5th Gr.

1970)). WM. Feingold, on behalf of the Plaintiffs, opposes the
Motion to Intervene on the bases that M. Enuryan is not a party,
is not diverse fromthe Plaintiffs, and has no justiciable
controversy in the litigation. Because M. Enmuryan | acks
standing in this |lawsuit absent status as an intervenor, this
Court will first address the Motion to Intervene.

In his Mdtion to Intervene, M. Enuryan cites Local

144, Hotel, Hospital, Nursing Home & Allied Services Union v.

Sands, No. CIV.A 87-2778, 1992 W. 15154 (S.D.N. Y. Jan. 21, 1992),
a case where, as here, an arbitrator sought |eave of court to

i ntervene and conpel paynent of his past due arbitration and
attorney fees. In Sands, however, the case actually went to
arbitration and the arbitrator sought |eave of court to intervene

under Federal Rules of G vil Procedure 24(b) or 71, or under the

a statute of the United States confers a
conditional right to intervene; or (2) when
an applicant’s claimor defense and the nmain
action have a question of law or fact in

cormon. . . . In exercising its discretion
the court shall consider whether the
intervention will unduly delay or prejudice

t he adjudication of the rights of the
original parties.

FED. R Cv. P. 24(b).



All Wits Act, 28 U S.C. section 1651(a). 1d. at *1. M.
Feingold attenpts to distinguish Sands on the basis that the
arbitration in that case was actually held. (Mem Law Qpp’'n Mot.
I ntervene at 2.)

Because the Sands court had, by Order, appointed the
arbitrator, it examned Rule 71 which provides that “[w hen an
order is made in favor of a person who is not a party to the
action, that person may enforce obedience to the order by the
sane process as if a party.” Sands, 1992 WL 15154, at *1
(quoting FED. R Qv. P. 71). The appoi ntnent of M. Enmuryan, as
in Sands, was made by this Court’s Order, and although M.
Emuryan is “not a party to the present action, inplicit in any
order of reference to an arbitrator is that the parties will pay
the arbitrator’s fees.” 1d. Thus, just as the Sands arbitrator
was entitled to seek to conpel obedience of that court’s order,
M. Emuryan is also entitled to seek to conpel obedi ence of this
Court’s Order. |Indeed, as the Sands court stated:

[d]enying [the arbitrator] the opportunity to

intervene in this action would frustrate this

Court’s original order referring the matter

to himfor arbitration and underm ne the

entire tradition of arbitration . . . . Not

allowing an arbitrator to seek enforcenent of

arbitration fees in the very court that

ordered the reference woul d unnecessarily

damage a vital cog in the wheels of justice.

This Court therefore has the power to conpel

the present parties to pay the arbitrator’s

fees. C. Raff v. Maggio, 734 F. Supp. 592,

594 (E.D.N. Y. 1990)([finding that] section
301 of Labor Managenent Rel ations Act confers
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jurisdiction upon federal courts to ensure
[an] arbitrator is paid for services
rendered); Western Enployers Ins. Co. V.
Merit Ins. Co., 492 F. Supp. 53, 54 (N.D.11l1.
1979) ([ stating that] ‘whenever a federal

court properly orders or directs that
arbitration be comenced, it out of necessity
retains authority to enforce rel ated
arbitration procedures such as subpoenas
duces tecum).

Sands, 1992 W. 15154, at *2. M. Enuryan may, therefore,
intervene in this action in order to seek paynent of his
arbitrator’s fee.

I n support of his Mdtion to Conpel, M. Enuryan cites

just one case, Cunninghamyv. Prudential Property & Casualty

| nsurance Co., 489 A 2d 875 (Pa. Super. 1985), for the

proposition that when the parties have agreed to arbitration,
they nmust proceed with arbitration. M. Enuryan states that “it
is clear that under the contractual agreenent between the
parties, the parties have agreed to pay the arbitrators as
provi ded by the contract.” (Mem Law Supp. Mdt. Conpel at 1.)
The arbitration clause of the insurance contract states, in
pertinent part, that “[t]he cost of the . . . arbitrator and
ot her expenses of arbitration shall be shared equally by both
parties.” (Mdt. Conpel, Ex. C.)

In response, M. Feingold contends that paynent of any
arbitrator’s fee is contingent upon conpletion of the case and
that this Court “has no jurisdiction to grant the relief sought

by the arbitrator and consequently the arbitrator is not entitled
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to any fees for seeking relief in a forumincapabl e of awarding
such relief.” (ld. at § 13.) M. Feingold attacks the accuracy
of M. Enmuryan’s bill and denies that it “accurately reflects the
anount of tinme spent by the arbitrator in this case, as there is
no item zation of the specific events or activities clainmed to be
undertaken and plaintiffs cannot therefore gauge the accuracy of
the hours alleged.” (Reply Mdt. Conpel at 2, Y 4.) He further
denies that “twenty-two hours is a reasonabl e anmount of tine to
spend as a neutral arbitrator in a matter which does not even
require a hearing” and . . . “it is believed that nuch of the
clained tine relates to matters upon which the arbitrator had no
authority to deliberate, such as unperm ssible discovery.” (ld.
at 1 5.)

Li ke M. Emuryan, M. Feingold cites one case, Trott v.
Paciolla, 748 F. Supp. 305 (E.D. Pa. 1990), for support,
contending that Trott limts this Court’s authority to conpe
arbitration of the underlying dispute. M. Feingold asserts
that, under Trott, “[c]learly, the matter of M. Enuryan’s
entitlenment to his clained fees is beyond the [imts of such
authority. As such, there is no jurisdiction in this Court to
grant the relief which M. Enuryan seeks.” (Mem Law Opp’'n Mot.
Conpel at 1.) In Trott, however, the Court nmerely stated that a
district court’s inquiry on a notion to conpel arbitration is

l[imted to ascertaining the existence and validity of an



agreenent to arbitrate. Trott, 748 F. Supp. at 308. Therefore,
Trott is inapplicable to the matter before this Court.

This case is, however, simlar to Raff v. lrving

Berlin, Inc., NO CV.A 91-2027, 1992 W. 77592 (S.D.N. Y. Mar. 23,

1992), where the plaintiff, a designated arbitrator in a union
grievance before the Anerican Arbitration Association, noved for
summary judgnent on the issue of paynent of his fee. The

def endant conpany refused to pay its share of the arbitrator’s
fee, alleging that the arbitrator’s behavior at a hearing
constituted “gross m sconduct” and that his bill was “inflated.”
Id. at *3. The Raff court granted summary judgnent in favor of
the arbitrator on the basis that the defendant conpany’ s nere
assertion that it was overcharged was insufficient, and the

def endant was required to submt sone evidence that the
arbitrator did not performthe work as charged in his bill. Id.
The court found that the defendant “provide[d] no | egal support
for the proposition that it [was] not obligated to pay . . . the
cost of the arbitration it participated in.” |d. at *4.
Simlarly, M. Feingold provides no | egal support for his
proposition that his clients are not obligated to pay the

arbitrator’s fee.? Thus, his clients remain liable for their

2Plaintiff specifically argues, wi thout |egal support, that:

[wW] here or when does an attorney receive
$225.00 for tal king on the phone for a few
m nutes here and there or for reading
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portion of the arbitrator’s fees.
I11. CONCLUSI ON.

M. Emuryan is permtted leave to intervene in this
action in accordance with this Court’s original order referring
the matter to himfor arbitration. Because the Plaintiffs have
not proven that the circunstances of this case relieve them of
their obligation to pay M. Enuryan’s fee, however, the Mtion to
Conpel Paynent of the Arbitrator’s Fee is granted. This Court,
however, declines to award the additional attorney’ s fees or

costs incurred by M. Enuryan as a result of filing the instant

correspondence and sendi ng out
correspondence. Plaintiff’s counsel has

wor ked on this case, for many years, . . .
and did not receive, for all those years o
wor k, much nore than M. Enuryan

Plaintiff’s counsel has probably received
about $10.00 an hour for the time he has
worked on this matter while M. Enuryan,

W t hout one hearing, no trial, no
arbitration, no argunents, etc., want [sic]
$225.00 an hour. Considering that M.
Emuryan sat one or two seats fromplaintiff’'s
counsel throughout |aw school, their years of
experi ence are each substantial and when the
arbitrator nmakes al nost as nuch noney as the
attorney handling the whol e case, then

sonet hing would seemto be wong. |t does
not seem possible that an arbitrator, wthout
the appropriate tinme sheets, can charge nore
t han nost attorneys charge for Court

heari ngs, just to read correspondence or make
phone call s.

(Mem Law Opp’'n Mot. Conpel at 2.) Although M. Emuryan’s bil

| acks specificity with respect to m nutes spent on various tasks,
Plaintiffs’ counsel fails to recognize that the 22 hours expended
by the arbitrator was spent over a three year period.

8



Mbt i ons.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY KAY STEWART, et al ., . aVIL ACTION
Plaintiffs, :
v. : NO. 96- CV- 0441
STATE FARM FI RE & CASUALTY CO.,

Def endant .

ORDER

AND NOW this 26th day of February, 2001, upon
consideration of the Motion to Intervene (Dkt. No. 113) and the
Motion to Conpel Paynent of Arbitrator’s Fee and Attorney’s Fees
Seeki ng Paynent From Plaintiffs’ Counsel (Dkt. No. 104), and the
Responses thereto, it is hereby ORDERED t hat:

1. the Mbtion to Intervene i s GRANTED;

2. the Motion to Conpel is GRANTED with respect to
paynent of the arbitrator’s fee, and Plaintiffs shall pay
$2475.00 to D. Mchael Enuryan, Esquire, within ten (10) days of
the date of this Order; and

3. the Motion to Conpel is DENIED with respect to

paynent of M. Enuryan’s attorney’'s fees and costs.

BY THE COURT:
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Rober t

F. Kelly,



