IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARK MCKAY : ClVIL ACTI ON
V. :
REPUBLI C TOBACCO CO., et al. : NO. 00-2366

VEMORANDUM AND ORDER

BECHTLE, J. FEBRUARY , 2001

Presently before the court are defendant Republic Tobacco,
L.P.'s ("Defendant")* Motion to Dismiss, the papers in support of

and in opposition to said notion, and Plaintiff Mark MKay's

("Plaintiff") Mtion for Appointnment of Counsel. For the reasons
set forth below, Defendant's notion to dismss will be granted
and Plaintiff's notion for appointnent of counsel will be denied
as noot.

BACKGROUND

Plaintiff, an inmate in the State Correctional Institution
in Gaterford, Pennsylvania, brings this pro se action against
Def endant, which is headquartered in @enview, |llinois.?
Plaintiff alleges that Defendant violated the C garette Labeling
and Advertising Act (the "Labeling Act"), 15 U S.C. 88 1331-1341,

and failed to warn agai nst the risks of snoking in connection

! The court notes that although the docket lists
def endant as Republic Tobacco Co., defendant's noving papers
refer to it as Republic Tobacco, L.P

2 The court has jurisdiction under 28 U S.C. § 1332
(diversity jurisdiction).



wi th Defendant's product, "Top" tobacco.

Defendant filed a notion to dism ss pursuant to Federal Rule
of Cvil Procedure 12(b)(6) for failure to state a clai mupon
which relief can be granted. Plaintiff opposes the notion and

has filed a notion for appointnent of counsel.

1. LEGAL STANDARD

For the purposes of a notion to dismss, the court nust
accept as true all well-pleaded allegations of fact in a
plaintiff’s conplaint, construe the conplaint in the |ight nost
favorable to the plaintiff, and determ ne whether ®“under any
reasonabl e readi ng of the pleadings, the plaintiff may be

entitled to relief.” Colburn v. Upper Darby Township, 838 F.2d

663, 665-66 (3d Cir. 1988). The court may al so consider “matters
of public record, orders, exhibits attached to the Conpl aint and

itens appearing in the record of the case.” Oshiver v. Levin,

Fi shbein, Sedran & Berman, 38 F.3d 1380, 1384 n.2 (3d Cr. 1994)

(citations omtted). The court, however, need not accept as true
| egal conclusions or unwarranted factual inferences. Morse V.

Lower Merion Sch. Dist., 132 F.3d 902, 906 (3d G r. 1997)

(citations omtted). A conplaint is properly dismssed only if
“it appears beyond doubt that the plaintiff can prove no set of
facts in support of his claimwhich would entitle himto relief.”

Conley v. G bson, 355 U S. 41, 45-46 (1957).




I11. DISCUSSI ON

Under the Labeling Act, it is "unlawful for any person to
manuf act ure, package, or inport for sale or distribution within
the United States any cigarettes the package of which fails to
bear"” the Surgeon General's warning. 15 U . S.C. 8§ 1333(a)(1).
For purposes of the Labeling Act, a "cigarette" is defined as:

(A) any roll of tobacco wapped in paper or in any
subst ance not contai ni ng tobacco, and

(B) any roll of tobacco wapped in any substance
cont ai ni ng tobacco which, because of its appearance, the
type of tobacco used in the filler, or its packagi ng and

| abeling, is likely to be offered to, or purchased by,

consuners as a cigarette described in subparagraph (A).

Id. § 1332(1).

Courts have consistently found that tobacco conpani es have

no duty under the Labeling Act to provide the Surgeon General's

war ni ng on | oose tobacco products. (Gonzalez v. Republic Tobacco

Co., No.98-C 7228, 2000 W. 343236, at *2 (N.D. Ill. March 31
2000) (recognizing "Congress's choice to apply the warning
requirenent only to pre-rolled, packaged cigarettes, not

| oose-| eaf tobacco") (citing Anthony v. Top Tobacco Co., No. 98-

1502-CI V-T-17B, 1999 W 459727, at *2 (MD. Fla. June 14, 1999);
Toole v. Brown & WIlianson Tobacco Corp., 980 F. Supp. 419, 421

(N.D. Ala. 1997) (stating that Labeling Act "makes clear that the
| abel i ng requirenent does not apply to | oose tobacco

products"); WIson v. Brown & WIlianmson Tobacco Corp., 968 F

Supp. 296, 300 (S.D. W Va. 1997) (finding that |oose tobacco is

not cigarette under Labeling Act)).



The parties dispute whether the Labeling Act applies to Top.
Def endant states that Top is a | oose tobacco product. (Def.'s
Reply in Supp. of Mot. to Dismss at 1.) It is packaged with
rolling papers and the tobacco is rolled into cigarettes by the
consunmer. 1d. Although Plaintiff acknow edges that Top cones
W th papers with which the tobacco is rolled into individual
cigarettes, he contends that because the package itself is shaped
inthe formof aroll, it is a "huge cigarette" that nust be
| abel ed under the Act. (Pl.'s Decl. in Opp'n to Def.'s Mdt. to
Dismss at 2-5.) The court notes, however, that other courts
addr essi ng Defendant's product have found that the Labeling Act

applies only to pre-rolled, packaged cigarettes. See Gonzal ez,

2000 W 343236, at *2 (finding that Labeling Act does not apply
to Top); G bbs v. Republic Tobacco, L.P., 119 F. Supp. 2d 1288,

1292 (M D. Fla. 2000) (sane).

Mor eover, the Labeling Act can only be enforced through
crim nal proceedings or through suits for injunctive relief
brought by the Attorney General. (Gonzalez, 2000 W. 343236, at *2
(citing 15 U. S.C. 88 1338, 1339). The Labeling Act does not

provide for a private cause of action. 1d. (citing Mangini V.

R J. Reynolds Tobacco Co., 793 F. Supp. 925, 927 (N.D. Cal.

1992)). Nor is there any indication that Congress intended to
provide a private cause of action pursuant to the Labeling Act.
Id. Thus, the court finds that Plaintiff has failed to state a

cl ai m under the Labeling Act.



Construing the Conplaint liberally, Plaintiff also may be
asserting a state-law failure-to-warn clai mprem sed on
negl i gence or product liability.

In Pennsylvania, there is no liability for failure to warn
when the danger involved is apparent or open and obvi ous.

Dauphi n Deposit Bank and Trust Co. v. Toyota Mdtor Corp., 596

A. 2d 845, 849 (Pa. Super. C. 1991) (stating that manufacturer
has "no duty to warn potential users of that which is known to
nost people”). The court finds that the "potential risks of
snoki ng are wi dely known, well-publicized, and wthin the common
know edge of the community." Gonzalez, 2000 W 343236, at *3.
Courts routinely take judicial notice of the risks associ ated

Wi th tobacco use. 1d. (citing Allgood v. R J. Reynolds Tobacco

Co., 80 F.3d 168, 172 (5th Gr. 1996) (granting summary judgnment
on duty-to-warn claimwhere "the dangers of cigarette snoking

have | ong been known to the community"); Roysdon v. R J. Reynolds

Tobacco Co., 849 F.2d 230, 236 (6th Gr. 1988) (stating that

"[t] obacco has been used for over 400 years and [its]
characteristics have al so been fully explored. Know edge that
cigarette snoking is harnful to health is w despread and can be
consi dered part of the common know edge of the community"); Todd

v. Brown & WIllianson Tobacco Corp., 924 F. Supp. 59, 62-63 (WD

La. 1996) (stating know edge of dangers of cigarette snoking

extends to | oose tobacco); Paugh v. R J. Reynolds Tobacco Co.,

834 F. Supp. 228, 230 (N.D. Chio 1993) (stating that "dangers

posed by tobacco snoking have | ong been within the ordinary

5



know edge common to the conmmunity”)); see also Hite v. R J.

Reynol ds Tobacco Co., 578 A . 2d 417, 420-21 (Pa. Super. C. 1990)

(rejecting design defect claimagainst tobacco conpany as danger
of tobacco is within ordinary know edge conmon to community).
Thus, Plaintiff has failed to allege a state-law failure to
warn cl ai m based on negligence or product liability. This suit
will be dismssed for failure to state a claimupon which relief

may be granted.?®

| V. Concl usion

For the foregoing reasons, the court wll grant Defendant's
notion to dismss and deny Plaintiff's notion for appoi ntnent of
counsel as noot.

An appropriate O der follows.

3 This dism ssal counts as one of Plaintiff's three
allotted dism ssals under 28 U S.C. § 1915(g). Under 8§ 1915(9),
if a prisoner has had a total of three federal cases or appeals
di sm ssed as frivolous, malicious, or failing to state a claim
he may not file suit in federal court w thout prepaying the
filing fee unless he is in immnent danger of serious physical
injury.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARK MCKAY : ClVIL ACTI ON
V. :
REPUBLI C TOBACCO CO., et al. NO. 00-2366
ORDER
AND NOW TO WT, this day of February, 2001, upon

consi deration of defendant Republic Tobacco, L.P.'s ("Defendant")

Motion to Dismiss, the papers in support of and in opposition to

said notion, and Plaintiff Mark McKay's ("Plaintiff") Motion for

Appoi nt nent of Counsel, I T IS ORDERED t hat:
1) Def endant’'s notion to dism ss is GRANTED, and

2) Plaintiff's notion for appointnment of counsel is DEN ED

AS MOOT.

LOU S C. BECHTLE, J.



