IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GARY L. RI NEH MER : CIVIL ACTI ON
V.
CEMCCLI FT, | NC. ; NO. 98-562

MEMORANDUM AND ORDER

Norma L. Shapiro, S.J. February 1, 2001
Plaintiff Gary L. Rnehiner ("Rinehimer"), alleging
violations of the Fam |y and Medi cal Leave Act of 1993, 29 U S.C
82601 et seq. ("FMLA"), the Americans Wth Disabilities Act of
1990, 42 U. S.C. 8812101-12117 ("ADA"), and the Pennsylvania Human
Rel ations Act, 43 Pa. Con. Stat. Ann. 88951-963 ("PHRA"), filed a
conpl ai nt agai nst his enployer, defendant Centolift, Inc.
("Centolift") on February 4, 1998. Summary judgnment was granted
in favor of Centolift on the ADA and PHRA clains by Order dated
March 17, 1999.' A three-day jury trial on the FMLA claim
resulted in a verdict for Centolift. Presently before the court
is Rinehinmer's notion for judgnent as a matter of law ("JMOL")
and a new trial. For the reasons set forth below, Rinehinmer's

nmotion will be deni ed.

BACKGROUND

Ri nehi mer, an enpl oyee of Centolift since Cctober, 1990,

'Ri nehi mer noved for reconsideration of the sunmary judgnent
entered against himand in favor of Centolift on the ADA and PHRA
claims. This court denied the notion by Order dated May 7, 1999.



contracted pneunonia on Decenber 30, 1996; he spent twenty-two
days in a hospital, followed by nine days in a rehabilitation
facility. At the tine Rinehiner becane ill, he was enpl oyed as
an inventory and shipping foreman in Building C, a position he
had held at Centolift since 1995.2 During his illness, Rinehiner
stayed in touch with Centolift personally and through his w fe.
On February 2, 1996, Ri nehiner advised Centolift that he did not
know when he could return to work and that he had an appoi nt nent
with his doctor on February 15, 1996, at which tinme he expected
t he doctor to advise himwhen he could do so.

On February 9, 1996, Centolift hired a new enpl oyee to
performthe duties Rinehiner had perfornmed prior to his illness.
On February 15, 1996, Rinehinmer net with Kenneth Herrmann, the
Centolift Building C manager, and gave hima doctor's note dated
that day stating that R nehinmer could return to work part-tine
for several weeks, then full-tine if he had no difficulties. The
note al so stated that R nehiner was to avoid dust and funes and
to take appropriate precautions. Kenneth Herrmann advi sed
Ri nehi mer there were no part-tinme positions avail abl e at that
time and Rinehinmer could return to work when his doctor gave him
clearance to return full-tine.

Ri nehi mer submtted another note from his doctor dated

’Ri nehi mer was enpl oyed by Centolift as an el evator
assenbl er from Cctober, 1990 to Decenber, 1994, and then pronoted
to a working foreman position.



February 26, 1996, that he could return full-tinme on March 4,
1996, but he was to avoid unusual dust or funes as nuch as
possible. R nehinmer did return to work full-tinme on March 4,
1996. Initially, he filed blueprints in a closed office in
Building C, away fromthe sawdust and paint funmes of the
manuf acturing floor; two weeks later, he went to Building A® to
assenbl e a machine. These positions were not equivalent to his
former position as working foreman in terns of duties and
responsibilities, but Rinehiner received the sane wages and
benefits as before he becane ill

After two weeks in Building A R nehiner requested to return
to his position in Building C as working foreman. Walter
Herrmann, Jr., vice-president of Centolift, informed R nehiner
that Centolift would not return himto his prior position until
Ri nehi nmer's doctor gave hima witten release to work in such an
environnent. Rinehiner asked perm ssion to use a respirator to
work in Building C. In accordance with OSHA regul ati ons,
Ri nehi mer took a pul nonary function test adm nistered by a
Centolift nurse to determ ne whether he could use a respirator
safely. On April 3, 1996, Centolift's doctor advised Centolift
that Rinehinmer could not use a respirator safely. That sane day,

Ri nehimer net with Walter Herrnmann, Jr., who told R nehiner the

3There was only one snmall area where wel di ng was perforned
in Building A, an exhaust systemventil ated that area.
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conpany's doctor advised that he could not wear a respirator so
he could not return to his previous job in Building C until

Ri nehiner's doctor released himto do so or he signed a rel ease
absol ving Centolift of liability should Ri nehinmer becone ill on
the job in Building C R nehinmer did not provide a nedical

rel ease fromhis doctor or his own release to Centolift.

On April 4 or 5, 1996, Rinehiner attended an exit interview
with Walter J. Herrmann, president of Centolift, Kenneth Herrnmann
and WIliam Conklin, office manager. Ri nehiner was again
informed he could return to his prior position in Building C only
if given a nedical release by his physician or if he rel eased
Cencolift fromany liability for returning himto his prior
position. In the alternative, Ri nehinmer was told he could apply
for unenpl oynment conpensation or file a disability insurance
claim Rinehiner refused to sign a release and his enpl oynent
was term nat ed.

Dl SCUSS| ON

Ri nehi mer has noved for JMOL and for a new trial under Fed.
R Cv. P. 50(b) and 59(a)&(e), on the follow ng grounds: (1) the
jury's determnation that he did not prove by a preponderance of
the evidence that he was not returned to the sane or equival ent
position was agai nst the weight of the evidence; (2) the jury's
verdict that there was no inplied request for additional |eave

based on Centolift's determ nation that he was not nedically or



physically able to performessential job functions because of a
serious health condition was agai nst the wei ght of the evidence
and the law, (3) Centolift had the obligation to provide himwth
up to twel ve weeks additional |eave with or without his request

if it determ ned he was not nedically or physically able to
perform essential functions of a position because of a serious
health condition;* (4) Centolift's summary judgnment notion shoul d
not have been granted on his ADA and PHRA clains; (5) it was
error for the court to admt the doubl e hearsay expert opinion
evidence of Dr. Robert Davis; (6) it was error to charge the jury
that Centolift had no obligation to make a reasonabl e
accommodati on because it confused the jury regarding Centolift's
FMLA obligations; and (7) an enpl oyer may not di scharge an

enpl oyee it perceives as disabled on the ground that the enpl oyee
is a direct threat to hinself, but not to others.

A Rul e 50(b)

Under Fed. R Cv. P. 50(b), a party who noves for judgnent
as a matter of law at the close of all the evidence nay renew t he
request for judgnent as a matter of law within ten days of entry
of judgnent (and may alternately request a new trial under Rule
59). In ruling on the renewed notion when a verdict was entered

by the jury, a court may: (1) allow the judgnent to stand; (2)

“Because this ground is so closely tied to Rinehiner's
second ground for his notion, the two will be discussed together.
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order a new trial; or (3) direct entry of judgnent as a matter of
law. Fed. R Gv. P. 50(b). R nehiner requests the court to

direct entry of judgnent as a matter of |aw.

In determning a notion for JMOL, a court nust decide "not

whet her there is literally no evidence supporting the party

agai nst whomthe notion is directed but whether there is evidence
upon which the jury properly could find a verdict for that
party." CHARLES ALAN WRI GHT AND ARTHUR R. M LLER, 9A FEDERAL PRACTI CE AND
PROCEDURE §2524, at 253-54 (2d ed. 1995 & West Supp. 2000).

I n determ ni ng whether the evidence presented at trial is
sufficient to withstand a notion for judgnent as a matter of
law, the district court is not free to weigh the parties’
evi dence or to pass on the credibility of wtnesses or to
substitute its judgnent of the facts for that of the jury.
Instead, it nmust view the evidence nost favorably to the
party agai nst whomthe notion is nade and give that party
the benefit of all reasonable inferences that may be drawn
fromthe evidence.

Id. at 255-59. See al so Reeves v. Sanderson Pl unbi ng Prods.,

Inc., 120 S. . 2097, 2110 (2000) (reversing the court of
appeals in overturning the district court's denial of JMOL in an
ADEA action). A notion for JMOL should be granted when the
verdict returned by the jury is erroneous under the existing |aw

See Marinelli v. Gty of Erie, Pa., 216 F.3d 354, 359 (3d Cr.

2000) (vacating final judgnent in favor of plaintiff and
remanding to the district court to enter JMOL).
B. Rul e 59

A notion for a newtrial nust also be made within ten days



of entry of judgnent. Fed. R Cv. P. 59(b). "A newtrial my
be granted . . . in an action in which there has been trial by
jury, for any of the reasons for which new trials have heretofore
been granted in actions at lawin the courts of the United
States.” Fed. R GCv. P. 59(a). As when deciding notions for
JMOL, the court considers the evidence in the |ight nost

favorable to the non-novant. Taylor v. Garwood, No. Cv. A 99-

2478, 2000 W 1201558, at *2 (E.D. Pa. Aug. 15, 2000).

The standard for granting a new trial is broader than that
for granting JMOL. "The court has the power and duty to order a
new trial whenever, in its judgnent, this action is required in
order to prevent injustice." CHARLES ALAN WRI GHT AND ARTHUR R. M LLER,
11 FEDERAL PRACTI CE AND PROCEDURE 82805, at 55 (2d ed. 1995 & West

Supp. 2000); see also Lind v. Schenley Indus., Inc., 278 F.2d 79,

88 (3d Gir. 1960).

In considering a notion for a newtrial on the ground that
the verdict was against the weight of the evidence, the trial
court should: (1) assess the character of the evidence; (2)
consider the sinplicity or conplexity of the governing | egal
principles; and (3) refrain fromaltering the verdict unless it
is seriously erroneous. |d. "The judge's duty is essentially to
see that there is no mscarriage of justice." |d.

In deciding a notion for a newtrial on the ground that

evi dence was inproperly admtted, wi de discretion is accorded the



trial judge. 1d. at 90; see also Taylor, 2000 W 1201558, at *1

(new trials my be granted when the adm ssion of evidence was a
substantial error).

C. Tineliness and Propriety of Motion

Rinehinmer filed his initial notion for JMOL and a new tri al
on June 9, 2000, eight days after the entry of judgnent agai nst
himat trial. Hs notionis tinely as to issues heard at trial,
but untinely as to Rinehiner's contention the court should not
have granted summary judgnent on his ADA and PHRA cl ai ns and t hat
under the ADA, an enployer may not discharge an enpl oyee it
percei ves as disabled on the grounds that the enployee is a
direct threat to hinself.

Summary judgnent was granted on Ri nehiner's ADA and PHRA
clains on March 17, 1999. Plaintiff tinmely noved for
reconsi deration and the court denied that notion on May 7, 1999,
nmore than a year prior to the trial. R nehinmer's notion for JMOL
and a new trial on these issues is untinely.

Even if the notion was tinely filed, Fed. R Cv. P. 50 and
59 are inapplicable. Rule 50 and 59 notions apply only to
actions in which there has been a jury trial on the issues for
whi ch the novant is seeking post-trial relief; one cannot seek
JMOL or a newtrial on a summary judgnent decision. Rinehiner's
notion will be denied with regard to matters concerni ng

Ri nehi ner's ADA and PHRA cl ai ns.



D. The jury's finding that Rinehinmer did not prove by a
pr eponderance of the evidence that he was not returned to
t he sane or equival ent position was agai nst the wei ght of
t he evidence, but non-determ native.

There was no disagreenent at trial that prior to his taking
medi cal | eave, Rinehinmer held a "working foreman position" that

was "part of | ower managenent," see Tr. at 25, Docket #50, and
t hat when he returned to work at Centolift in March, 1996,
Rinehimer filed blueprints and assenbl ed machi nery, see Tr. at
26, Docket #50. He was not returned to an equival ent position
havi ng the same or substantially simlar duties and

responsi bilities® even though he was paid the sane sal ary and
recei ved the sanme benefits he received as a working foreman.

At the close of all the evidence, the jury was instructed
that "[i]t's not enough that [Centolift] would pay the sane
wages, which evidently there seens no dispute that when he cane
back he was paid the sane as before. The argunment is that he
says it was not a managenent position and you'll have to consider
that in terms of the [FMA]." Tr. at 64, Docket #48. The jury

was asked to determ ne whet her Ri nehiner "proved by a

preponderance of the evidence, that upon his return from nedi cal

°29 C. F. R 8825.215(a) provides that, "[a]n equival ent
position is one that is virtually identical to the enpl oyee's
former position in terms of pay, benefits, and worKking
conditions, including the privileges, perquisites and status. It
nmust involve the same or substantially simlar duties and
responsi bilities, which nust entail substantially equival ent
skill, effort, responsibility and authority."
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| eave for a serious condition, he was not placed in the sane
position he held when | eave commenced or an equival ent position
w th equival ent benefits, pay and other ternms and conditions of
enpl oynent." Tr. at 4, Docket #51. Contrary to the wei ght of
the evidence, the jury found that he was returned to the sane or
equi val ent position. 1d. However, this does not require

granting JMOL or a new trial.

Under the FMLA, in order to prove a prinma facie case, the
plaintiff nust show not only that he was not returned to the sane
or equival ent position but that he was able to performthe
essential functions of such a position. See 29 C F. R

8825.214(b). See also Reynolds v. Phillips & Tenro Indus., Inc.,

195 F.3d 411, 414 (8th Cir. 1999)(quoting 29 C.F. R §825.214(b)).
The jury found that Rinehinmer was not able to performthe
essential functions of his former position.® Rinehiner did not
challenge this finding. Even if he had, viewing the facts

established at trial in the |ight nost favorable to Centolift,

®The jury answered "no" to the followi ng interrogatory: "Has
the plaintiff proved by a preponderance of the evidence that upon
his return to work full time, he was able to performthe
essential function of his job in Building Cin view of his
physi cal condition and the statenents of his physician?' The
jury was charged, with regard to this issue, that the plaintiff
must prove by a preponderance of the evidence, "that he was able
to perform— that he was not unable to perform an essenti al
function of the position because of the continuation of his
serious health condition — in which case, he would have no ri ght
to restoration to another position under the [FMA] . . . ." Tr.
at 60, Docket #50.
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the jury reasonably could have found that R nehinmer was unable to
performthe essential functions of his prior position in Building
C

Ri nehimer's notion for JMOL will be denied because the
jury's finding that he was not returned the sane or equival ent
position upon his return fromnedical |eave did not effect the
j udgnent agai nst himsince he was unable to performthe essenti al
functions of his prior position. There is no serious error in
need of the court's correction.

E. The jury's finding that Ri nehiner did not make an inplied
reguest for additional | eave was not agai nst the wei ght of
t he evi dence.

Ri nehi mer argues that because Centolift viewed himas unable
to performthe essential functions of his position, it had a duty
to advise himof his rights under the FMLA, including his
entitlement to an additional three weeks of FMLA | eave. There is

no sua sponte obligation inposed on the enployer. See 29 C.F.R

§825.301(c); 29 C.F.R §825.302(c); Fry v. First Fidelity

Bancorporation, No. Gv. A, 1996 W 36910, *6 (E.D. Pa. Jan. 30,

1996). If an enpl oyee gives notice to his enployer of his need
for | eave, then the enployer is obligated to notify the enpl oyee
of his rights under the FM.A

Ri nehi mer al so argues that the jury's conclusion he did not

11



i mpliedly” request additional FM.A | eave was agai nst the wei ght
of the evidence.® He contends his job was threatened during his
FMLA | eave (when he was in the rehabilitation center) because
Centolift hired a replacenent and a Cenctolift enpl oyee i nforned
hi m he was being replaced. The testinony at trial was unclear
whet her the enpl oyee who i nforned R nehinmer he was bei ng repl aced
did so as a friend or at the direction of Centolift.® The jury
coul d reasonably have found that the enpl oyee visited and
i nformed Ri nehinmer as an act of friendship, not on direction from
Centol i ft managenent.

Ri nehi mer al so argues that even if he never requested

additional FMLA | eave on returning to work March 4, 1996, he did

'Ri nehi mer admits he never expressly requested additional
FMLA | eave.

8The jury interrogatory concerning this issue read: "Has the
plaintiff proved by a preponderance of the evidence that he nade
an express or inplied request for additional |eave, but as a
result of a threat by the defendant that he'd |ose his job, [was]
forced to return to work prior to the expiration period all owed
by the [FMLA]?" The jury was specifically instructed that
"[u]l nder the [FMLA], to be entitled to | eave, the enployee has to
in some way notify the enployer or nmake a request. The request
can be express, that is , you can say, | want |eave under the
[ FMLA], but it can also be inplied. You don't have to use the
words Fam |y and Medical Leave Act, it just has to be clear to
t he defendant that you're seeking additional tine because of your
serious physical condition.”™ Tr. at 68, Docket #48.

°The jury was instructed that it nust "determne that [the
visit by the enployee warning R nehinmer that he was bei ng
repl aced] was either conveyed by a high-placed officer or
managenent enpl oyee of the conpany, or that it was sent by them
to himto warn himto cone back." Tr. at 62, Docket #48.
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ask to use a respirator to enable himto return to his prior
position in Building C. Rinehiner contends that this request to
use a respirator was sufficient to place Centolift on notice that
it needed to interact with hi mregarding his nedical problens and
conti nued enploynent. The jury could reasonably have found that
Ri nehiner's request to use a respirator did not inply a request
for additional FM.A | eave.

Even if Centolift, by forcing Rinehinmer to return to work
after nine weeks, denied his inplied request for additional
| eave, the jury had to find that at the end of the twel ve-week
| eave period to which he was entitled, he woul d have been able to
performthe duties of his prior position; the jury would have had
to find that the additional |eave would have made a difference.
See 29 CF.R 8824.214. \Wen Rinehiner's job was term nated on
April 5, 1996, the doctor's note advising himto steer clear of
unusual dust or funmes was still in effect. The jury could
reasonably have found that even if R nehiner had been all owed an
addi tional three weeks nedical |eave, on his return he still
woul d not have been able to performthe duties of his prior
position in Building C

The jury's finding that Ri nehiner did not nmake an inplied
request for additional FMLA | eave was not agai nst the wei ght of
the evidence; it was not made in error. Rinehinmer's notion for

JMOL will be denied on this ground.
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F. It was not error for the court to adnit the alleged double
hear say expert opinion evidence of Dr. Robert Davis.

Ri nehi mer argues that the only way the jury could have
concl uded that he could not performthe essential functions of
his position was reliance on the statenent of Dr. Davis,
Centolift's doctor, that Ri nehinmer could not wear a respirator
safely. Walter Herrmann testified that the conpany's safety
director was told by Dr. Davis that R nehinmer could not wear a
respirator. Rinehinmer avers that this was inadm ssible double
hearsay; on plaintiff's objection to this statenent at trial, the
court responded that it would not strike the testinony, but the
jury was to "accept [the statenent by Dr. Davis] as an
expl anation for what the witness did, not for the truth of
whet her the doctor actually said that."* Tr. at 49, Docket #50.

This limting instruction conplies with Fed. R Evid. 105, which

provides that "[w] hen evidence is adm ssible . . . for one
pur pose but not adm ssible . . . for another purpose is admtted,
the court . . . shall restrict the evidence to its proper scope

and instruct the jury accordingly."

This statenent of Dr. Davis was al so before the jury on

Under Fed. R Evid. 801(c), hearsay is defined as
a statenment, other than one made by the declarant while
testifying at the trial or hearing, offered in evidence to prove
the truth of the matter asserted.”

14



cross-exam nation of Kenneth Herrmann by Rinehiner's counsel .

At the tinme Rinehinmer's counsel elicited this "inadm ssible
doubl e hearsay" testinony, he did not nove to strike or otherw se
obj ect .

Regardl ess of how the testinony canme in or whether the
limting instruction was sufficient, this testinony was not the
only evidence the jury could have relied on to determ ne that
Ri nehi mer coul d not have perfornmed the essential functions of his
position. R nehinmer's doctor's note advised that he should avoid
unusual dust or fumes as nuch as possible; he could not do this
by returning to his prior position in Building C. Under the
FMLA, Centolift was not required to provide R nehiner with an
accommodation (such as wearing a respirator) to enable himto
performthe essential functions of his position. See 29 C F. R

8825.214(b). See also Tardie v. Rehabilitation Hosp. of Rhode

|sland, 168 F.3d 538, 544 (1st G r. 1999)(unlike the ADA 29
C.F.R 8825.214(b) "omts the qualifying '"with or w thout

reasonabl e accommodati on' |anguage."); Ellis v. Mhenis Servs.,

Inc., No. Gv. A 96-6307, 1998 W. 564478, *5 (E.D. Pa. Aug. 24,

1On cross-exam nation, Kenneth Herrmann was asked whet her
Dr. Davis recomended that Ri nehiner be given the opportunity to
wear a mask. Tr. at 36, Docket #50. |In response, he stated that
Cencolift sent Rinehiner to Dr. Davis for a pul nonary function
test and Dr. Davis told the conpany's safety director that
Ri nehi mer could not wear a respirator because it would restrict
his breathing and Ri nehimer was not breathing "up to a hundred
percent as it is." |d.
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1998) (di sti ngui shing the | eave provisions of the FMLA fromthe
reasonabl e accommodati on obligations of the ADA). \Wether he
coul d have perforned the essential functions of his position in
Building Cwith a respirator is irrelevant to his FM.LA claim

Ri nehinmer's notion for JMOL will be denied for error in
admtting the all eged doubl e hearsay testinony of Dr. Robert
Davi s.

G It was not error to charge the jury that Cencolift had no
obligation to make a reasonabl e accommbdati on.

The charge Rinehinmer clains confused the jury is as follows:

The [ FMLA] does not require an enpl oyer to nmake reasonabl e
accommodations to an enpl oyee, such as furnishing a
respirator to an enpl oyee. Although sone enpl oyees do wear
— do use respirators and sonme use dust nmasks, which is what
— is meant when they refer to nui sance masks. You know,

t hose things you put over your nose — | think you can buy
themin the drugstore.

If you find that M. Rinehinmer was unable to performduties

as a working foreman in Building C of Centolift's

manuf acturi ng plant because of the continuation of his

serious health condition, and the statements of his

physi cian as you interpret them because there's been a

di sput e about the nmeani ng of what the doctor said, then you

may find that Cencolift did not violate the [FM.A] by not

returning M. Rinehinmer to his position as a working foreman

in Building C

Tr. at 63, Docket #48.

This charge imedi ately follows instructions to the jury
concerning FMLA | eave. The charge is clear and correct: under
the FMLA, there is no obligation for an enployer to provide a
reasonabl e accommodation to an enployee to facilitate his return

to the same or equivalent position at the conclusion of his
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medi cal | eave.

Ri nehimer's notion for JMOL wll be denied on the ground
that the jury charge regarding the inapplicability of "reasonable
accommodation"” to FMLA clains was confusing or erroneous.

H. New Tri al

Al t hough the standard for granting a new trial under Rule 59
is nmore expansive than that for granting a Rule 50 JMOL, a new
trial is not mandated here. The evidence at trial supported the
jury's findings, except for its finding that Ri nehiner was
returned to the sanme or equival ent position upon his return from
medi cal | eave; that finding was not determ native of his claim
The governing | egal principles were clear and sinply conveyed to
the jury in the formof the charge and interrogatories. There
was no mscarriage of justice requiring the court to alter the
verdi ct.

CONCLUSI ON

Ri nehinmer's notion for JMOL or a new trial on the ground
that summary judgnent on his ADA and PHRA cl ai ns shoul d be
reversed will be denied as untinely and inapplicable. Rinehiner
has also failed to show there was no evidence on which the jury
coul d have reasonably relied in reaching its verdict or that the
verdi ct was ot herw se erroneous under existing law. 1In the
court's judgnent, a new trial is not necessary to prevent

injustice. H's notion for JMOL or a newtrial will be denied on

17



all remai ni ng grounds.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GARY L. RI NEH MER : CIVIL ACTI ON
V.
CEMCCLI FT, | NC. ; NO. 98-562
ORDER

AND NOW this 1st day of February, 2001, upon consideration
of plaintiff Gary L. Rinehiner's notion for JMOL or a new trial
[ Docket #49, 53], and the response thereto, for the reasons set
forth in the court's Menorandum attached hereto, it is ORDERED
that plaintiff's notion is DEN ED

S.J.

18



