IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN HAYMOND : GAVIL ACTI ON
HAYMOND NAPOLI DI AMOND, P.C. :

V.

MARVI N LUNDY
V.

JOHN HAYMOND,
SCOTT DI AMOND,

ROBERT HOCHBERG, :
HAYMOND NAPCLI DI AMOND, P.C. : No. 99-5048

MEMORANDUM AND ORDER

Norma L. Shapiro, S.J. January 29, 2001

This action arises fromthe dissolution of Haynond & Lundy,
LLP, a personal injury law firm?! Cross-notions to dismss were
granted in part, and denied in part; prior to trial both parties
submtted notions for summary judgnent. [In a Menorandum Opi ni on
and Order dated January 5, 2001, Marvin Lundy’s (“Lundy”) notion
for summary judgnent was granted, in part, and denied, in part,
and John Haynond’'s (“Haynond”) notion for sumrmary judgnent was
denied, in part. The court retained under advisenent the portion

of Haynond’'s notion for summary judgnent addressing count |11 of

! The facts and procedural history of this action are set forth

in two of the court’s previous opinions. See Haynond v. Lundy,
No. 99-5015 & 99-5048, 2000 U.S. Dist. LEXIS 8585 (E.D. Pa. June
22, 2000); Haynond v. Lundy, No. 99-5015 & 99-5048, 2000 U.S.
Dist. LEXIS 17879 (E.D. Pa. Dec. 12, 2000).




Lundy’ s counterclainms for civil conspiracy. The court now w ||
grant summary judgnment in favor of Haynond on the civil
conspi racy count.

|. Standard on Sunmary Judgnent

Summary judgnent may be granted only “if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c). A defendant noving for summary judgnent bears the initial
burden of denonstrating that there are no facts supporting the

plaintiff’s claim See Celotex Corp. v. Catrett, 477 U S. 317,

322-324 (1986). |If the noving party neets its burden, the
opposi ng party nust introduce specific, affirmative evi dence
mani festing a genuine issue of material fact requiring a trial.
See id. “When a notion for summary judgnent is nmade and
supported as provided in [Rule 56], an adverse party may not rest
upon the nere allegations or denials of the adverse party’s
pl eadi ng, but the adverse party’s response, by affidavits or as
ot herwi se provided in [Rule 56], nust set forth specific facts
show ng that there is a genuine issue for trial.” Fed. R Gv.
P. 56(e).

The court nust draw all justifiable inferences in the non-

nmovant’s favor. See Anderson v. Liberty Lobby, Inc., 477 U. S




242, 255 (1986). A genuine issue of material fact exists only
when “the evidence is such that a reasonable jury could return a
verdict for the non-noving party.” 1d. at 248. The non-novant
must present sufficient evidence to establish each elenent of its

case for which it will bear the burden at trial. See Mat sushita

Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574, 585-86

(1986). The court has a duty to grant summary judgnent when the
nonnmovi ng party rests nerely upon conclusory allegations,

i nprobabl e i nferences, and unsupported specul ation. See Barnes

Foundation v. Township of Lower Merion, 982 F. Supp. 970, 982

(E.D. Pa. 1997).

I[I. Haynond' s Motion for Summary Judgnent on the Civil Conspiracy

Countercl ai m

Lundy all eges that Haynond, Hochberg and D anond conspired
“to deprive M. Lundy of his nanme, reputation, |aw practice,
client base, cases, fee entitlenents, assets and/or property.”
Ans. § 135. Haynond, noving for summary judgnent, argues Lundy
failed to offer sufficient evidence to sustain the claim

Each el enent of a civil conspiracy nust be proved by full,

clear and convincing evidence. See Fife v. Geat Atlantic &

Pacific Tea Co., 52 A 2d 24, 27 (Pa. 1947). The court nust take

this hei ghtened evidentiary standard into account in determn ning

whether to grant a notion for summary judgnent. See Anderson,

477 U. S., at 254.



To establish a civil conspiracy, plaintiff nust prove:
(1) an agreenent by two or nore persons to perform an unl awf ul
act or performan otherwi se |awful act by unlawful neans; (2) an
overt act acconplished in pursuit of that common purpose; and (3)

actual |egal damage. See Smith v. Wagner, 588 A 3d 1308, 1311-12

(Pa. Super. C. 1991). Each conspirator nust be possessed of the
intent to do the unlawful act and be aware of such intent by his
co-conspirators. Fife, 52 A 2d, at 27. In addition, plaintiff
must prove a separate underlying tort as a predicate for civil

conspiracy liability. See Boyanowski v. Capital Area

Internediate Unit, 215 F.3d 396, 407 (3d Cr. 2000).

| n Boyanowski, the Court of Appeals reversed a jury verdict

on a civil conspiracy claimin favor of the plaintiff because the
jury had found in favor of the defendant on the underlying tort.
See id. at 405-07. The court held that a civil conspiracy claim
may not be used to nake actionable conduct that, on its own, is
not actionable. See id. A civil conspiracy claimnerely serves
to connect the actions of other defendants with the actionable

tort of one defendant. See In re Othopedic Bone Screw Products

Liability Litigation, 193 F.3d 781, 789 (E.D. Pa. 1999). It is

“a nmeans of establishing vicarious liability for the underlying

tort.” See Boyanowski, 215 F.3d, at 407 (citations omtted).

Under Boyanowski, to survive sunmary judgnment on a claim

for civil conspiracy the plaintiff nmust maintain a sufficiently



viable claimfor an underlying unlawful act or unlawful nmeans in
another count. It is the trial judge' s duty to screen out clains
at the notion to dismss or summary judgnent stage if an all eged
civil conspiracy is unconnected to an assertable claimfor an
underlying tort. See id. at 406.

In his pleading, Lundy asserts, “the vehicle for the [civil
conspiracy claim is the unauthorized practice of |aw by
Hochberg.” Ans. Y 134. Lundy alleges that “wth know edge and
specific intent, Hochberg engaged in unauthorized practice of
| aw, as encouraged, facilitated and secreted by Haynond and
Di anond, in order to take over the reputation and practice of
Lundy.” Ans. Y 134. The court understands the counterclaimto
assert that Haynond and Di anond conspired to conceal Hochberg’s
status so that he could maintain his position as Managi ng
Par t ner.

In its Menorandum Opi ni on and Order dated Decenber 12, 2000,
the court held Lundy could not maintain a claimagainst Haynond
and D anond for conspiracy to facilitate Hochberg’'s unauthorized
practice; the Pennsylvania Suprenme Court has excl usive
jurisdiction over such a claimbecause Haynond and D anond, the
al l eged conspirators, are nenbers of the bar of Pennsyl vani a.

See Haynond v. Lundy, No. 99-5015 & 99-5048, 2000 U.S. Dist.

LEXIS 17879, at * 6 (E.D. Pa. Dec. 12, 2000). The court’s

deci sion effectively dismssed the civil conspiracy clai m of



Lundy’ s counterclainms,? although the court retained jurisdiction
over the underlying clai magai nst Hochberg, who is not a nenber
of the Pennsylvania bar, for unauthorized practice of |aw

Lundy now attenpts to revive his civil conspiracy clai mby
all eging new underlying torts: unfair conpetition, breach of
fiduciary duty, and intentional and negligent m srepresentation.
At oral argunent and in his final pretrial nmeno, Lundy argued
that these torts were always inplicit in his civil conspiracy
pl eadi ng and that he should be permtted to anend his
counterclainms to assert themas additional counts to nmake the
pl eadi ngs conformto the evidence. Pretrial Mem of Countercl.
Pl. Marvin Lundy, at 6.

Rul e 15(b) of the Federal Rules of Cvil Procedure permts a
party to anend pl eadings to conformto the evidence, “[w hen
i ssues not raised by the pleadings are tried by express or
inplied consent of the parties.” The evidence in question had

not yet been presented to a jury; Rule 15(b) is inapplicable.

2 Even after the court’s decision of Decenber 12, 2000, Lundy
has continued to state the conspiracy in these terns. At oral
argunent on the Summary Judgnent notions, Lundy’ s counsel, asked
specifically to describe the purpose of the conspiracy, stated
that the defendants conspired “to keep M. Hochberg nmanagi ng the

firmin the appearance of the lawer . . . [so that] when the
three years [suspension] was up and he autonmatically is
reinstated, no harm no foul, no one would have found out.” Tr.

12/13/00 H'g, at 136.




Rul e 15(a) states, “leave [to anend a pl eading] shall be
freely given when justice so requires,” but courts are free to
deny | eave when permtting the anendnent woul d prejudice the

opposi ng party, cause undue delay, or be futile. See In re

Burlington Coat Factory Secs. Litig., 114 F.3d 1410, 1434 (3d

Cr. 1997)(citations omtted). The anendnent was proposed in
Lundy’s final pretrial nmenmorandum submtted to the court on the
eve of trial, and a proposed anended pl eadi ng was not attached.
To have permtted Lundy | eave to assert anorphous additi onal
counterclains at that |ate date woul d have prejudiced the
plaintiff and caused undue delay, as the trial would have had to

be postponed. See, e.qg., Spring Ford Indus. v. Aetna U.S.

Heal t hcare, No. 98-3555, 2000 U.S. Dist. LEXIS 7650, * 3-4 (E. D

Pa. May 25, 2000). Lundy’'s request for |leave to anend his answer

was deni ed.

Even if Lundy were permtted to proceed on the conspiracy
counterclaimon nerely the allegation of an underlying tort,
W thout a separate tort counterclaim the facts, taken in the
i ght nost favorable to defendant Lundy, do not denonstrate a
tort on which the conspiracy can be based, nor clear and

convi nci ng evidence of a conspiracy.® The evidence Lundy asserts

3 Lundy’s counsel has offered varied descriptions and theories of
the conspiracy claimat varying tines, but the court wll decide
the notion for summary judgnment on the counterclaimpresented in
t he Answer and Counterclains of Marvin Lundy and the witten



to support his newl y-constructed allegation of civil conspiracy
is: (1) Haynond and Hochberg contacted ot her attorneys naned
“Lundy” to affiliate with one of themand forma new firm nanmed
“Haynond & Lundy;” the new firmwoul d benefit unfairly fromthe
prior advertising of Haynond & Lundy, LLP; (2) Haynond chose the
nanme Haynond Napoli Dianmond, P.C as the pseudonymfor his
Pennsyl vani a and New Jersey offices post-dissolution; and (3)

Di anond regi stered the domai n nane www. mar vi nl undy. comto prevent

Lundy fromusing the site to advertise. See Ans. of Lundy to

Mbt. for Summ J., at 24.

The first two underlying acts do not constitute tortious
conduct. Haynond and Hochberg contacted other attorneys naned

“Lundy,” but they did not actually enter a contract with any
ot her “Lundy,” and their contacting other Lundys did not cause
Marvin Lundy | egal danmage. Lundy maintains that this act by
Haynond and Hochberg breached the fiduciary duty or duty of

|l oyalty to the partnershinp.

Preparing to conpete with one’s partners or partnership
prior to | eaving or dissolving the partnership violates neither a

fiduciary duty nor a duty of good faith. See, e.qg., Meehan v.

Shaughnessy, 535 N E.2d 1255, 1264 (Mass. 1989)(“[F]iduciaries

may plan to conpete with the entity to which they owe all egi ance,

subm ssi ons on Countercl ai m Def endants’ Mtion for Summary
Judgnent .



provided that in the course of such arrangenents they do not
otherwise act in violation of their duties.”); see also
Rest at ement (Second) of Agency 8 393 cnt. e (1958)(“Even before
the termnation of the agency, [an enployee] is entitled to nmake
arrangenents to conpete, except that he cannot properly use
confidential information peculiar to his enployer's business and

acquired therein.”); Mdland-Ross Corp. v. Yokana, 293 F.2d 411,

413 (3d Cir. 1961). Lundy has offered no evidence that the

all eged conspirators failed to performtheir duties to the firm
whil e they were negotiating with other Lundys, or that the
partnership was harned by Haynond and Hochberg seeki ng out ot her
Lundys. The actual use of Lundy’s nanme by another law firmafter
t he di ssolution of Haynond & Lundy m ght have been tortious, but
nei t her Haynond, Hochberg nor D anond ever associated with any

ot her Lundy or otherw se followed through on this plan.

Simlarly, choosing the pseudonym Haynond Napoli D anond,
P.C. for the newlaw firmwas not tortious. Haynond had
perm ssion from Napoli and D anond to use their nanmes. See P

Mot. Summ J., Ex. 47.

The third all eged underlying act, D anond’ s purchase of the

domai n nane www. marvi nl undy. comis arguably tortious,* but there

* Such actions are now generally brought under the

Anti cybersquatting Consuner Protection Act of 1999, an anmendment
to the Lanham Act provisions on m sleading advertising. See 15
U S C 8§ 1125(d). Lundy has not alleged a breach of this



is no evidence, and certainly not clear and convincing evidence,

t hat Haynond or Hochberg had a common purpose to commit this tort
with D anond. The evidence presented on this issue suggests
Haynond and Hochberg did not know of Dianpbnd’s action in advance.
See Di anond dep. 486-88. None of the underlying torts alleged to
support the conspiracy in Lundy’s response to the notion for
summary judgnent woul d survive an independent notion for summary
judgnent, so Lundy cannot assert a civil conspiracy claimbased

upon their allegation.

Pennsyl vani a | aw suggests there nmay be a cause of action for

a civil conspiracy to breach a contract. See, e.qg. Fife v. Geat

Atlantic & Pacific Tea Co., 52 A 2d 24, 27 (Pa. 1947). Lundy has

never pled a civil conspiracy based on breach of contract, nor
does his final pretrial nenorandum suggest it. Moreover, Lundy
has not offered evidence by which a reasonable jury could

concl ude by clear and convincing evidence that Hochberg, D anond
and Haynond conspired to breach the Haynond & Lundy Partnership

Agr eenent .

Lundy has offered no direct evidence that Hochberg, Haynond
and Di anond specifically agreed or planned to breach the
partnership agreenment. The evidence, taken in the |ight nost

favorabl e to Lundy, that suggests such an agreenent is: (1)

provi si on.

10



Haynond and Di anond admt to knowi ng of Hochberg’s indictnent,

di sbarnment, and suspension; (2) Haynond and Hochberg admt they
did not inform Lundy of the existence or terns of the agreenent
by whi ch Hochberg transferred his partnership interest in Haynond
& Lundy to Haynond, although they deny know ng that the other did
not inform Lundy or that they agreed not to inform Lundy; and (3)
Hochberg continued to manage the law firm Such evi dence m ght
permt inference of a by the preponderance of the evidence, but

it isinsufficient as a matter of |aw under the applicable clear

and convi nci ng st andar d.

The evidence, taken in the light nost favorable to Lundy,
fails to support Lundy’s counterclaimfor civil conspiracy.
Summary judgnent will be granted in favor of counterclaim

def endants on count |1l of Lundy’ s counterclains.

11



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN HAYMOND : GAVIL ACTI ON
HAYMOND NAPOLI DI AMOND, P.C

MARVI N LUNDY

JOHN HAYMOND,

SCOTT DI AMOND,

ROBERT HOCHBERG, :

HAYMOND NAPOLI DI AMOND, P.C. : No. 99-5048

ORDER

AND NOWthis 29th day of January, 2001, in consideration of
plaintiffs’ nmotion for summary judgnent (# 149), and defendant’s
answer thereto (# 151), it is ORDERED that summary judgnent is
GRANTED in favor of the counterclai mdefendants on count |11l of
Lundy’ s countercl ai ns.

Norma L. Shapiro, S. J.



