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V.
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Def endant .

MEMORANDUM
EDUARDO C. ROBRENO January 12, 2001

Thi s consol i dated case involves the di scharge of
al | egedly hazardous vapors fromthe chem cal plant of defendant
Ashl and G| Conpany (“Ashland”), which allegedly caused plaintiff

Jeffrey Lentine (“Lentine”) personal injuries.

The conpl ai nt asserts three counts. Count | involves a
cl aimof negligence; Count Il asserts a claimin strict
l[iability; and Count 11l alleges a claimfor a violation of

Pennsyl vani a’s Storage Tank and Spill Protection Act (“STSPA’),
35 Pa. Stat. Ann. 8 6021.101, et. seq. The case is before the
court pursuant to its diversity jurisdiction. Pennsylvania |aw
appl i es.

Ashl and has noved to dism ss counts Il and Il for
failure to state a cause of action and to strike under Count |
references to the theories asserted in Counts Il and Il which it
is seeking to dismss and to the doctrine of res ipsa |loquitur.

Plaintiff Lentine has responded to the notion.



The court finds that Count Il states a cause of action
because, at this state of the proceedings, the court cannot
concl ude that under no set of facts can Lentine show that
Ashl and’ s conduct constituted an abnornmal |y dangerous activity;
but that Count 11l involving STSPA fails to state a cause of
action because that statute does not provide for a private right
of action for personal injuries arising fromthe rel ease of
al | egedl y dangerous vapors into the atnosphere. Finally, under
Count |, the references to the STSPA wll be stricken but not the
references to strict liability and the doctrine of res ipsa

| oqui tur.

l.

According to the conpl aint, on August 20, 1998, a
di scharge of “dangerous, toxic, and noxious chem cals” escaped
into the atnosphere surrounding the chem cal plant of Ashland
which is located in Phil adel phia, Pennsylvania and that Ashl and
caused the discharge to occur. Plaintiff’s Conplaint, doc. no.
1, 1 6. Lentine clains that at the tinme of the discharge he was
wor king at a business site close to the Ashland plant. Lentine
further clains that as a result of the discharge, he was “exposed
to, surrounded by and inhaled . . . dangerous, toxic and noxi ous
[chemi cals],” Plaintiff’s Conplaint, 7, and that exposure to

t he di scharged vapors caused hi m physical injury.



1.

In reviewing a notion to dismss a conplaint for
failure to state a claimunder Rule 12(b)(6), all allegations in
the conplaint and all reasonable inferences that can be drawn
fromthe conplaint nust be accepted as true and viewed in the

light nost favorable to the non-noving party. Sturmyv. dark,

835 F.2d 1009, 1011 (3d Gr. 1987); United Prods. Corp. V.

Admral Tool & Mg. Co., No. V. A 00-1552, 2000 W. 1751068 * 5

(E.D. Pa. Nov. 28, 2000). The conplaint nay be dismssed only if
it appears that plaintiff cannot establish any set of facts in
support of his clains which would entitle himto relief.

Al exander v. Whitman, 114 F.3d 1392, 1397 (3d G r. 1997).

Because Lentine asserts several clains against Ashland, each
cl ai mchal | enged by the defendant nust be exam ned separately to
determine if that claimcan withstand a notion to dismss. See,

e.qg., Disante v. Henderson, No. Cv. A 98-5703, 2000 W 250225 *

4 (E.D.Pa. March 2, 2000) (noting court must review each count
separately).
(a)

In Count |1 of the conplaint, Lentine asserts a state-
law claimfor strict liability. Specifically, he alleges that
Ashl and “was engaged in an ultrahazardous activity, nanely the
storage, processing, manufacturing, blending, mxing and/or
heati ng of dangerous, toxic and noxious chemicals.” Plaintiff’s

Conplaint § 16. Ashland, in its notion to dismss, has asserted
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that “as a matter of law, strict liability does not apply to
Ashl and’ s all eged activities in this case.” Ashland s Mtion at
4.

The question of whether an activity is abnormally
dangerous and, therefore, strict liability should apply is a

matter of law for the court to deci de. Mel so v. Sun Pi pe Line

Co., 394 Pa. Super. 578, 576 A 2d 999, 1003 (1990). Wile the
comon | aw doctrine of absolute liability is “less than fully

settled” in Pennsylvania, A big v. Mun. Auth., 348 Pa. Super.

505, 502 A 2d 658, 661 (1985), the Superior Court of
Pennsyl vani a, in several cases, has adopted Sections 519 and 520
of the Restatenent (Second) of Torts for determ ning whether an

activity is abnormally dangerous. See, e.qg., D ffenderfer v.

Staner, 722 A 2d 1103, 1107 (Pa. Super 1999) (adopting 88 519 and
520 of the Restatenent(Second) of Torts); Melso, 576 A 2d at

1002-03 (sane); Smth v. Waver, 445 Pa. Super. 461, 665 A 2d

1215, 1219-20 (1995) (sane); Al big, 502 A 2d at 662-63 (same).
Section 519 of the Restatenent states, in pertinent
part, that “[o]ne who carries on an abnormally dangerous activity
is subject to liability for harm. . . of another resulting from
the activity, although he exercised the utnost care to prevent
the harm” Restatenent (Second) of Torts § 519(1) (1977); see

also Diffenderfer, 722 A 2d at 1108 (1999) (applying this part of

the Restatenment). Section 520 enunerates a list of factors the

court should consider in determ ning whether an activity is
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abnormal | y dangerous. These factors are as foll ows:

(a) existence of a high degree of risk of sonme harmto
the person, land or chattels of others;

(b) likelihood that the harmthat results fromit wll
be great;

(c) inability to elimnate the risk by the exercise of
reasonabl e care;

(d) extent to which the activity is not a nmatter of
conmon usage,;

(e) inappropriateness of the activity to the place
where it is carried on; and

(f) extent to which its value to the conmunity is
out wei ghed by its dangerous attri butes.

Rest at enent (Second) of Torts 88 520 (1977).

In its notion, Ashland cites four Pennsylvania
appel l ate decisions in which the Superior Court refused to find
the storage or transm ssion of potentially dangerous products by
a business or nunicipality to be an abnormal |y dangerous

activity. See Diffenderfer, 722 A 2d at 1109 (finding storage of

highly toxic insecticide in barn was not abnormal |y dangerous);
Mel so, 576 A .2d at 1003 (finding underground petrol eum pi peline
was not abnormal |y dangerous); Smth, 665 A 2d at 1220 (findi ng
under ground storage tanks for gasoline station were not
abnormal | y dangerous); Albig, 502 A 2d at 664 (finding hillside
reservoir near residential comunity was not abnormally
dangerous). However, in three out of the four decisions the
court had a substantial evidentiary record before it at the tine

it applied the Section 520 factors. See Diffenderfer, 722 A 2d

at 1104 (deciding party’s appeal to a trial verdict); Melso, 576

A.2d at 1002 (deciding cross-appeals to parties’ notions for



partial summary judgnent); Albig, 502 A 2d at 664 (deciding
party’s appeal to a trial verdict). Even in the fourth one,
where the court granted the defendant’s denurrer, the court had
before it sufficient facts set out in the pleadings fromwhich it
could find that the Section 520 factors wei ghed in favor of
dismssal. Smth, 665 A 2d at 1220. Because in this case,
unl i ke the cases decided by the Superior Court, the court |acks a
sufficiently devel oped record to eval uate whether the Section 520
factors warrant a finding that Ashland was engaged in an
abnormal | y dangerous activity, the court will deny Ashland’ s

motion to dismss Count I11. See Lutz v. Chromatex, Inc., 718

F. Supp. 413, 430 (M D.Pa. 1989) (“‘[T]here are many factors that
cone into the equation when attenpting to determ ne whet her an
activity is abnormally dangerous, and to properly anal yze the
question and issues involved the Court will require a nore

conplete record.”) (quoting Piccolini v. Sinon's Wecking, 686

F. Supp. 1063, 1069-70 (M D.Pa. 1988). |If appropriate, of course,
Ashl and may reassert this defense after discovery is closed by

way of a notion for summary judgnent.

(b)
In Count |11, Lentine seeks danages for personal
injuries it suffered as a result of Ashland s alleged violation
of STSPA. Lentine clains that Ashland was “engaged in the

storage of dangerous, toxic, noxious chen cals and/or other
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regul at ed substances,” and, therefore, that Ashland was subject
to the STSPA.

The STSPA states that “storage tank rel eases [are] a
threat to the public health and safety of this Commonweal th.” 35
P.S. 8§ 6021.102(b). The purpose of the statute is “to prevent
the occurrence of these releases.” 1d. The |anguage of the
statute describes the resources it ains to protect as the “lands
and waters of this Commonwealth.” 35 P.S. 8§ 6021.102(a). The
STSPA may be enforced through a private cause of action. 35 P.S.
8 6021.1305(c). The Pennsyl vania courts have found that a
private cause of action under the STSPA is available “to collect
costs for cleanup and dimnution in property value,” see

Centol anza v. Lehigh Valley Dairies, Inc., 540 Pa. 398, 659 A 2d

336, 340 (1995), as well as damages for personal injury, see Wick

v. Farmand Indus., Inc., 1999 Pa. Super. 327, 744 A. 2d 265, 268

(1999).

The court finds that the STSPA is not available to
plaintiff in this case because the statute itself is limted in
its reach to “lands and water” and provides no protections for
di scharges of chem cal vapors into the air. The tw cases cited

by Lentine, Centolanza and Wack are not apposite in that both of

t hese cases involved recovery for | eakages of petrol eum products
from underground storage tanks and did not involve di scharge of

vapor into the atnosphere. See Centol anza, 659 A 2d at 337;

Wack, 744 A .2d at 267. The court, therefore, will grant
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def endant Ashland’ s notion to dismss Count |11l of plaintiff

Lentine’ s conplaint.

(c)

Finally, defendant Ashland requests that this court
stri ke paragraphs 8(i), 8(j), and 8(m, which contain references
to strict liability, a violation of STSPA, and res ipsa |oquitur,
respectively. These paragraphs are included under Count I,
plaintiff’s negligence claim Under Rule 12(f), “the court may
order stricken fromany pleading any insufficient defense or any
redundant, inmmaterial, inpertinent, or scandal ous matter.” Fed.
R Cv. P. 12(f). Because the court has found that Count |1l of
Lentine s conplaint does not state a cause of action under
Pennsyl vania law, the court will grant Ashland s notion wth
regard to paragraph 8(j). However, the court will deny Ashland’' s
motion with regard to paragraph 8(i), which refers to Lentine’s
strict liability claim Because the court has not dism ssed
Count 11, there is nothing “redundant, inmaterial, inpertinent,
or scandal ous” in paragraph 8(i), including this reference to
strict liability.

Ashl and al so asserts that the court should strike
Lentine’s reference to res ipsa loquitur in paragraph 8(m of his
conplaint. Ashland argues that because res ipsa loquitur is a
rule of evidence, it should be stricken. Although Ashland

correctly states that, under Pennsylvania |law, res ipsa |oquitur

- 8-



is arule of evidence, see D Ardenne v. Strawbridge & d othier,

712 A.2d 318 (Pa. Super. 1998), the federal courts’ |iberal

pl eadi ng standard does not preclude a party fromincluding a
reference to res ipsa loquitur in a claimof negligence. In
fact, the Third Crcuit has recognized that res ipsa |oquitur
does not need “to be pleaded in the conplaint or noticed by
specific designation to the adverse party at a pre-trial or at

trial.” Hollywod Shop, Inc. v. Pa. Gas & Water Co., 270

Pa. Super. 245, 411 A 2d 509, 513 (1979) (citing Fassbi nder v. Pa.

R Co., 322 F.2d 859, 863 (3d Cir. 1963). Because there is no
requi renent that res ipsa loquitur be pled separately or pled at
all and because this court does not find its inclusion
“redundant, inmmaterial, inpertinent, or scandal ous” under Rule
12(f), the court wll deny Ashland s request to strike paragraph

8(m fromlLentine s conplaint.

[,
For the reasons stated above, the court will deny
Ashland’s nmotion to dismss Count Il of Lentine's conplaint,
because without a sufficient evidentiary record, the court cannot
determ ne that under no set of facts can Lentine show that

Ashl and’ s conduct constituted an abnormal |y dangerous activity

The court, however, will dismss Count Il of Lentine's
conplaint. Furthernore, the court will grant in part and deny in
part Ashland’ s notion to strike. The court will strike paragraph
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8(j), as it refers to Count Ill dismssed by this court. The
court wll, however, deny Ashland’ s notion to strike paragraphs
8(i) and 8(m.

An appropriate order foll ows.
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