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Plaintiff Susan L. Torres has sued her former enployer,

EAFCO, Inc. (hereinafter “EAFCO) for sex discrimnation under 42

US. C 8§ 2000e (“Title VI1”) and the Pennsyl vani a Human Rel ati ons

Act, 43 P.S. 8 955 (“PHRA”). Torres's clains stem from her

deni al of pronotion, job assignnment transfer, and ultinmate
term nation from def endant EAFCO

After the close of discovery, defendant has noved for
summary judgnent, Torres has responded, and defendant has filed a
sur-reply. For the reasons set forth below, we will deny the

nmot i on.

Facts
Torres began working for EAFCO, ' a Pennsyl vani a
corporation that manufactures and assenbl es cast-iron boilers, on
Cctober 4, 1994 as a forklift driver. One nonth |ater, she
becane a nenber of the G ass, Ml ders, Pottery, Plastics, and

Al lied Wrkers Union Local No. 238-B (hereinafter “the Union”). ?

! Eastern Foundry Conpany.

2 Uni on enpl oyees are subject to the provisions of a
col l ective bargaining agreenent (“CBA’) with EAFCO  The npst
(conti nued...)



On Novenber 1, 1998, EAFCO split into two conpani es, Boyertown
Foundry (“the Foundry”) and EAFCO. Following the split, Terry
Detwi | er becane EAFCO s plant manager. Brett Downer had been and
conti nued as EAFCO s Assenbly Departnent Foreperson.

About April, 1997, EAFCO posted a vacancy for the
position of boiler assenbler on Line 3, first shift, which Torres
bid for and won.® Torres started on Line 3, first shift as a
“Class C' boiler assenbler.® EAFCO pronoted Torres to C ass B
boi | er assenbler after approximately six nonths. After another
six nonths, Torres, the only fenale boiler assenbler, asked
Downer to pronote her to Cass A ° Downer, who had “unfettered
di scretion” to pronote union enployees within the assenbly
departnent, refused her request, Def.’s Mt. at p. 3.°

As of Decenber, 1998, Torres was working the first
shift on the Line 3 assenbly. |In Decenber, 1998, M chael

?(...continued)
recent CBA was in effect fromJanuary 1, 1998 until January 1
2001.

8 EAFCO runs three assenbly lines. During the busy
season, EAFCO typically runs two shifts on Line 3, and during the
sl ow season typically runs only the first shift.

* There are three levels of boiler assenblers, classes
C, B, and A Cis the entry-Ilevel position.

® Each class promotion carries a higher pay rate under
t he CBA.

® According to Torres, Downer told her that she wasn’t
qualified to becone O ass A because she could not assenble a “61"
boiler, Torres Aff. at 43. Later, however, Downer pronoted
M chael Zangrelli to Cass A before he was able to assenble a 61,
Hei nbach Aff. at Y 66.



Zangrelli began working on Line 3, first shift, along with the
team | eader, Crai g Heinbach, Kevin Lewis, and Torres. Before
joining Line 3, first shift at EAFCO, Zangrelli had worked at the
Foundry. In early February, 1999, EAFCO entered into its

“sl owdown” period and renoved Torres fromLine 3, first shift,
Torres Aff. at Y 61-63.° During the slowdown, Torres perforned
ot her jobs around EAFCO, id. at Y 65-66

According to Torres, EAFCO returned to full production
on April 13, 1999, at which tine she resuned her position on Line
3, first shift, along with Heinbach, Lewis, and Zangrelli, Torres
Aff. at Y 71, 72. Torres states that on April 15, 1999, Downer
i nformed her that EAFCO did not have enough work for the three
men, two of whomjunior to Torres, who worked Line 3, second
shift and that he was renoving her fromfirst shift, Torres Aff.
at Y 73-75. Later that day, Torres filed a grievance with the
Uni on shop steward, Harold “Wody” Roberts. Although she alleged
sex discrimnation, Roberts filed a grievance w thout reference
to sex discrimnation, Def.’ s Mdt. at p.5.

According to Torres, her co-workers began harassing
and/ or escal ated their harassnent of her in retaliation for
filing her grievance. Al though she reported this information to
Downer, EAFCO did nothing to stop this harassnent, Torres Aff. at
11 78-80.

" EAFCO asserts that Torres was not renoved because of

t he sl owdown, but rather had been “bunped” by Zangrelli in
accordance with Union policy and his seniority, Detw ler Dep. at
pp. 29-30, 34.



Around June 9, 1999, after an incident between Downer
and Torres, EAFCO fired Torres for conmtting an “intol erable”
of fense under EAFCO s conpany gui delines. Specifically, the
stated reason for the termnation was that Torres told Downer,
“I"’mgoing to go get a gun and shoot you and that fucking
Detwi |l er”, Downer Dep. at p. 79. Torres denied ever making that
threat.® Torres asked Roberts to file a grievance on her behal f,
whi ch he did, but EAFCO refused to re-hire her. The Union did
not take Torres’'s case to arbitration.

On June 23, 1999, Torres filed clains of sex
discrimnation and retaliation wth the Pennsyl vani a Human
Rel ati ons Comm ssion (“PHRC’) and cross-filed her conplaint with
t he Equal Enpl oynent Qpportunity Conm ssion (“EECC’). On May 15,
2000, the EEOC issued Torres her “right to sue” letter, and
Torres tinely filed her conplaint here. The PHRC has since

cl osed Torres’s conpl aint administratively. ®

[. Legal Anal ysis

Al t hough Torres brings clains under both Title VII and
the PHRA, “[t]he analysis required for adjudicating [plaintiff’s]
claimunder PHRA is identical to a Title VII inquiry”, Goosby v.
Johnson & Johnson Medical, Inc., 228 F.3d 313, 317 n.3 (3d Cr.

8 Torres clains that she told Downer that he and
Detwi | er both “suck” and were not capable of perform ng the jobs
that she handl es, Torres Aff. at Y 95.

° As we address bel ow, Torres al so sought unenpl oynent
conpensation that the Unenpl oynent Conpensati on Appeal Board
deni ed.



2000)(citing Jones v. School Dist. of Philadel phia, 198 F.3d 403,

410-11 (3d Cr. 1999)). Therefore, we need not separately
address her claimunder the PHRA in considering this sunmary

j udgnent notion. *°

A Col l ateral Effect of the Unenpl oynent
Conpensati on Appeal Board's Deci sion

As a prelimnary matter, defendant argues that Torres’s
clainms arising out of her termnation are barred by the doctrines
of res judicata and coll ateral estoppel because the Unenpl oynent
Conpensati on Appeal Board (“Unenpl oynent Board”) found that her
term nation stemmed fromher owm wllful msconduct and, on

appeal , the Commonweal th Court of Pennsylvania affirned.

1 A sunmary judgment notion should only be granted if
we conclude that "there is no genuine issue as to any materi al
fact and that the noving party is entitled to judgnent as a
matter of law," Fed. R Cv. P. 56(c). In a notion for summary
j udgnent, the noving party bears the burden of proving that no
genui ne issue of material fact is in dispute, see Matsushita
Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U S. 574, 585
n. 10 (1986), and all evidence nust be viewed in the |ight nost
favorable to the nonnoving party, see id. at 587. The nere
exi stence of sone evidence in support of the nonnoving party wl|
not be sufficient for denial of a notion for summary judgnent;

t here nust be enough evidence to enable a jury reasonably to find
for the nonnoving party on that issue, Anderson v. Liberty Lobby,

Inc., 477 U. S. 242, 249 (1986).

Once the noving party has carried its initial burden
t hen the nonnoving party "nust cone forward with 'specific facts
showi ng there is a genuine issue for trial'", Mtsushita, 475
U S at 587 (quoting Fed. R CGv. P. 56(e)) (enphasis omtted);
see also Celotex Corp. v. Catrett, 477 U S. 317, 324 (1986)
(hol di ng that the nonnoving party nust go beyond the pleadings to
show that there is a genuine issue for trial).




Foll owi ng her term nation, Torres filed a claimfor
unenpl oynent benefits, which EAFCO contested. Both parties
participated in a hearing on or about July 27, 1999 concerning
whet her Torres’s actions leading to her dism ssal constituted
“W llful msconduct” and rendered her ineligible for benefits.

At the hearing both Downer and Detw ler testified on behal f of
EAFCO, while Torres testified on her own behal f.

According to the transcript of the hearing (attached as
an exhibit to Torres’'s deposition in this matter), both sides
told conflicting stories of the June 9, 1999 incident between
Downer and Torres, see Def.’s Ex. D-6.

According to Torres, as she was perform ng physically
demandi ng work, Downer approached her from behind and nocki ngly
asked her “how s it going”, as he had done several tines in the
past, id. at 29a-30a. Downer also nade sonme comment about Torres
m ssing the noney she used nake on Line 3, first shift, id. "

Al t hough she ignored himat first, Downer then said, in a nocking
tone, “you love it here”, id. At that point, Torres got angry
and yelled words to the effect of “you and Terry [Detw |l er] suck
and can’t do it [the job she was performng]”, id. Nothing
further happened at that tine, but later in the day Downer
approached her with a piece of paper and told her that she was

fired, id. at 3la. Wen she asked why she was being fired,

1 This event was several nonths after Torres had been

renoved from her position on Line 3, first shift.
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Downer told her it was because she had threatened him to which
she responded with disbelief, id.

According to Downer’s version of events: “lI was wal ki ng
by the area in which she was working in and at that tinme she
started going on her typical carrying on and conpl ai ni ng about
the job and how | was screwi ng her by putting her on that job,
which in nmy opinion she was the | east senior person to go to that
j ob whatever the job nmay have been....And after she was going on
and on conplaining, the last words | heard out of her nouth was
‘“I"’mgoing to go get a gun and shoot you and that fucking
Detwiler’, in themwords”, id. at 22a.

On August 2, 1999, the Unenpl oynent Board s Referee
rul ed agai nst Torres and denied her claimfor benefits. The
Referee’s one and a half page witten order contained siXx
findings of fact and one paragraph of “reasoning”, id. at 40a.
The Referee noted the conflicting testinony and credited EAFCO s
W t nesses and, therefore, resolved all relevant conflicts in
favor of the enployer, id. Torres filed an appeal with the Board
of Review, which summarily affirmed the Referee’ s decision on
August 31, 1999, id. at 38a. Torres filed a tinely appeal with
the Commonweal th Court, which affirnmed in a five-page unreported

opi nion on March 24, 2000, id. at Def. Ex. D-7.%

2 The Commonweal th Court’s scope of review was
“l'imted to determ ning whether constitutional rights were
vi ol ated, whether errors of |law were commtted, or whether
necessary findings of fact are unsupported by substanti al
evi dence”, id. at p. 3.



Def endant argues that the Conmonweal th Court’s decision
has a “preclusive effect over the Plaintiff’s clains stenmm ng
fromher allegations that her term nation from enpl oynent at
EAFCO was because of her sex and in retaliation for either asking
for a pronotion or filing a discrimnation grievance with the
Union”, Def.’'s Brief at p. 11. %

“Federal courts nust give a state court judgnent the
same preclusive effect as would the courts of that state”,

Swi neford v. Snyder County, 15 F.3d 1258, 1266 (3d Gr. 1994),; 28

U S C 8 1738. Under Pennsylvania | aw, preclusion applies where
four prongs are satisfied: (1) an issue decided in a prior action
is identical to one presented in a later action; (2) the prior
action resulted in a final judgnent on the nerits; (3) the party
agai nst whom col | ateral estoppel is asserted was a party to the
prior action, or is in privity wwth a party to the prior action;
and (4) the party agai nst whom col | ateral estoppel is asserted
had a full and fair opportunity to litigate the issue in the

prior action. See Rue v. K-Mart Corp., 713 A 2d 82, 84 (Pa.

1998) .

¥ I'n support, defendant cites Kremer v. Chenica
Construction Corp., 456 U S. 461 (1982) for the proposition that
“['i]n a Title VIl action, a prior state adm nistrative deci sion
enjoys preclusive effect if it is affirmed by a state court with
jurisdiction and if the state court’s decision wuld have
precl usive effect under the Iaw of the state”, Def.’s Brief at p.
12. On its face, however, Krener involved an adm nistrative
decision regarding the plaintiff’s claimof enploynent
discrimnation, see Krener, 456 U S. 461 (1982), and does not
address the situation now before us, where the only decision
reviewed is a denial of unenploynent benefits.

8



Al t hough our Court of Appeals has addressed the
precl usive effect of Unenpl oynent Conpensati on Revi ew Board
deci sions in subsequent 42 U. S.C. 8§ 1983 clains, it has not
addressed those defenses with respect to Title VII discrimnation
actions and has, noreover, noted the absence of Pennsylvania | aw

on the subject, see Kelley v. TYK Refractories Co., 860 F.2d

1188, 1194 (3d Cr. 1988)(holding that Pennsylvania Suprene Court
woul d not preclude a plaintiff frompursuing a 8§ 1981 race

discrimnation claimafter |osing before the Unenpl oynent
Conpensati on Review Board and after decision was reviewed and

affirmed by the Commonweal th Court); Swi neford v. Snyder County

Pa., 15 F.3d 1258, 1269 (3d Cr. 1994)(noting that Pennsyl vani a
| aw was not settled as to the preclusive effect of unenpl oynent
conpensati on hearings and refusing to give offensive preclusive

effect to the unreviewed Unenpl oynent Conpensati on Revi ew Board

findings in a subsequent 42 U.S.C. § 1983 action); cf. Edmundson

v. Borough of Kennett Square, 4 F.3d 186, 191 (3d Gr.

1993) (applying claimpreclusion to the revi ewed deci si on of
Unenpl oynent Conpensati on Revi ew Board in subsequent 8§ 1983
action).

Si nce these equi vocal decisions, the Pennsylvania

Suprenme Court has at |ast spoken on the subject, see Rue v. K-

Mart Corp., 713 A 2d 82, 86 (Pa. 1998)(holding that the
“substantial procedural and econom c disparities between

unenpl oynent conpensati on proceedi ngs and |ater civil proceedings



negate the preclusive effect of a Referee’s factual findings”). ™

The Pennsyl vani a Suprene Court explicitly limted its holding to
“the application of collateral estoppel in the unenpl oynent
conpensation context”, id. at 87. Therefore, because the courts
of Pennsyl vania no | onger apply the doctrines of preclusion in
t he unenpl oyment conpensati on context, we will not do so here.
We now proceed to the substance of Torres’s Title VI

clains for discrimnation and retaliation.

B. Sex Discrinination d aint®

Title VII of the Cvil R ghts Act of 1964 states that

4 Rue involved a former enpl oyee who sued K-Mart for
defamation after K-Mart told other enployees that plaintiff was
fired for stealing a bag of potato chips, id. at 84. 1In an
earlier proceeding before the Unenpl oynent Conpensati on Revi ew
Board, however, the Referee found that plaintiff had not stolen
the bag of potato chips and granted her benefits, id. Based upon
the doctrine of collateral estoppel, the trial court prevented K-
Mart fromintroducing testinony to prove that plaintiff had, in
fact, stolen a bag of potato chips.

> W are puzzled that EAFCO cited Rue in setting forth
the elenents of collateral estoppel, but failed to nention that
the very issue addressed in Rue, “whether, in a subsequent civi
action, the doctrine of collateral estoppel applies to the
factual findings of an Unenpl oynent Conpensation Referee”, id. at
82, was applicable here, see Def.’s Brief at p. 17. Although in
its argunents defendant nakes nuch of whether a particul ar
decision is reviewed or unreviewed, Rue clearly does not
di stingui sh between the two situations.

' EAFCO argues with respect to Torres’s discrimnation
clains that: (1) plaintiff has failed to make out a prina facie
case of gender discrimnation on her claimthat her “renoval”
fromLine 3 was an adverse enploynent action, or, in the
alternative she cannot denonstrate pretext; and (2) plaintiff has
failed to show that Downer’s refusal to train and/ or pronote her
to Class A was because of her sex. W wll take each argunent in
turn, and then address EAFCO s argunents regarding Torres’s
retaliation clains.

10



"[1]t shall be an unlawful enploynent practice for an enployer to
fail or refuse to hire or to discharge any individual, or
otherwi se to discrimnate against any individual . . . because of
such individual's race, color, religion, sex, or national
origin." 42 U S.C. 8§ 2000e-2(a)(1) (1994).

We anal yze this case under the framework articul ated

for “indirect” discrimnation in MDonnell -Dougl as Corp. V.

Green, 411 U.S. 792, 802 (1973) and Texas Dept. of Community

Affairs v. Burdine, 450 U. S. 248, 253 (1981). Under this

famliar framework, a plaintiff nust first establish a prinm
facie case of discrimnation. |If the plaintiff successfully does
so, the burden of production shifts to the defendant, who is
required to articulate a legitinmate, nondiscrimnatory reason for
t he chal | enged enpl oynent action, Burdine, 450 U S. at 253-54.

| f the enployer is able to proffer a |egitimte,

nondi scrimnatory reason for its actions, the plaintiff nust
denonstrate that the proffered reason was nerely a pretext for

unl awful discrimnation, Goosby v. Johnson & Johnson Mdi cal,

Inc., 228 F.3d 313, 319 (3d Cir. 2000)(citing Reeves v. Sanderson

Pl unbi ng Products, Inc., 530 U S. 133 (2000)).

In order to establish a prim facie case of sex

discrimnation, a plaintiff nust show that: (1) she is a nenber
of a protected class; (2) she was qualified for the position; and
(3) nonnenbers of the protected class were treated nore
favorably, Goosby, 228 F.3d at 319. A primary purpose of the

prina facie case is to "elimnate the nost obvi ous, | awful

11



reasons for the defendant's action,” Pivirotto, 191 F.3d 344, 352
(citing Burdine, 450 U S. at 253-54), and "[t]he central focus

I s al ways whet her the enployer is treating sone people |ess
favorably than others because of their race, color, religion,
sex, or national origin", Pivirotto, 191 F.3d 344, 352 (quoting
Furnco Constr. Corp. v. Waters, 438 U. S. 567, 577 (1978)

(internal quotation marks omtted)).

1. Torres's Renoval fromLine 3, first shift

Def endant does not dispute that Torres neets the first

two el enents for a prima facie case.!” Defendant does, however,

deny that Torres has nmet the third elenent for a prim facie

case, that nonnenbers of the protected class were treated nore
favorably. As detail ed above, Torres clains that EAFCO renoved
her on April 15, 1999 fromLine 3, first shift in order to nmake
roomfor the nmen on the second shift, two of whomwere junior to
her, Torres Aff. at 73-74. Torres has net the burden of
denmonstrating that she, the only femal e boiler assenbler, was
treated | ess favorably than her mal e co-workers.

Def endant argues that, in fact, Zangrelli “bunped”’
Torres fromLine 3, first shift in Decenber, 1998 in accordance
with a legitimate Union policy and that her renoval is not an

18

“adverse enpl oynent action”. Accordi ng to defendant,

" That is, Torres is female, and she was qualified to
be a Cass B boiler assenbler on Line 3, first shift.

18 EAFCO presents this argument as both an attack on
(continued...)
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Zangrelli, exercising his right to transfer fromthe Foundry to
EAFCO, began working on Line 3, first shift on or about Decenber
21, 1998, and, after thirty day training period, “bunped’
plaintiff fromher position on Line 3, first shift on or about
February 5, 1999, Dep. Detwiler at Y. 57, 147.

By contrast, Torres and Hei nbach both aver that
al though Zangrelli had a right to “bunp” onto Line 3, first
shift, Zangrelli did not, in fact, displace Torres from her
position, because she was not imedi ately renoved from her
position, Torres Aff. at 19 58-60. According to Heinbach, the
Line 3, first shift group | eader, when an enpl oyee “bunps”
anot her enpl oyee, the bunped enpl oyee | eaves the position
i mmedi ately, unless she is responsible for training the bunping
enpl oyee, Heinbach Aff. at § 61. Here, Heinbach, not Torres, had
the responsibility to train Zangrelli and, had Torres been
“bunped”, EAFCO woul d have renoved her at that tinme (in Decenber,
1998), id. at ¥ 62.

Mor eover, contrary to EAFCO s assertion that the
training period is thirty days, Torres and Hei nbach argue that
the training period is only ten days, Torres Aff. at { 54,

Hei nbach Aff. at § 55. 1In fact, the CBA section relating to

bunpi ng rights provides, in relevant part, that “[t] he required

18(...continued)
plaintiff’'s prima facie case and as its stated legitimted
nondi scrimnatory reason. W think it is nore properly
considered as the latter. At best, EAFCO s argunent denonstrates
that there is a material factual dispute as to the prinma facie
case.

13



ability, skill, and experience to do the job nust be denonstrated
wWithin the first ten working days”, Def. Ex. B
Torres argues, therefore, that EAFCO s proffered
legitimate reason is sinply not true. Had Zangrelli legitimtely
bunped Torres, she would have left Line 3, first shift within ten
days of Zangrelli’s arrival. According to Torres, however, she
worked on Line 3, first shift along wth Zangrelli for al nost
si xty days' before she was taken off the line, Pl.’s Resp. at p.
12, and that when EAFCO did renove her in early February, 1999,
it did so because of the slowdown. When the sl owdown ended on or
about April 12, 1999, Torres returned to Line 3, first shift
unti|l Downer renoved her on April 15 in order to provide work for
the “men” on second shift, two of whomwere junior to Torres. *
We find that plaintiff has, for purposes of surviving a
notion for summary judgnent, sufficiently denonstrated that

defendant’s articulated reason for its action is nerely a pretext

for sex discrimnation.? Mndful of Goosby’s admonition that

9 Torres and Hei nbach both recall that Zangrelli began
working at Line 3, first shift just after the deer season in
early to m d-Decenber, Torres Aff. at 51, Heinbach Aff. at 1
52.

20 Hej nbach clains to have overheard Downer tell Torres
that she would have to |leave first shift in order to give nore
work to the nen on second shift, Heinbach Aff. at { 78.

2 “I'n appropriate circunstances, the trier of fact can
reasonably infer fromthe falsity of the explanation that the
enpl oyer is dissenbling to cover up a discrimnatory purpose.
Such an inference is consistent with the general principle of
evidence |law that the factfinder is entitled to consider a
party’s di shonesty about a material fact as ‘affirmative evidence

(continued...)
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“[1]n an enploynent discrimnation case ‘a trial court nust be
cautious about granting summary judgnent to an enpl oyer when, as
here, its intent is at issue’”, 228 F.3d at 321, we find that

sumrary judgnent is unwarranted.

2. EAFCO s Failure to Pronpte Torres to O ass A%

EAFCO next argues that plaintiff has failed to
denmonstrate pretext as to Downer’s refusal to pronpote Torres to
Class A boiler assenbler, Def.’ s Brief at p. 24. EAFCO argues
t hat because Torres “only” worked on Line 3 fromApril, 1997 to
February, 1999 and because Line 3 usually saw “WB"-type boilers,
she did not have the requisite experience to becone a Class A
boi | er assenbl er.

However, according to Heinbach, the group |eader for
Line 3, first shift, and a Class A boiler assenbler hinself,
Downer deviated fromthe usual pronotion procedure when Downer

(1) refused to pronpte Torres and (2) sua sponte pronoted

Zangrelli, a male enployee, to Cass A before Zangrelli had had

Z(...continued)

of guilt’”, Reeves v. Sanderson Plunbing Products, Inc., 530 U S,
133, -, 120 S.C. 2097, 2108 (2000). Reeves concluded, “[t]hus,
a plaintiff’s prima facie case, conbined with sufficient evidence
to find that the enployer’s asserted justification is false, my
permt the trier of fact to conclude that the enployer unlawfully
discrimnated”, id. at 21009.

22 Al t hough def endant has chal | enged i sol at ed
incidents, we note that “[a] play cannot be understood on the
basis of sone of its scenes but only on its entire perfornmance,
and simlarly, a discrimnation analysis nust concentrate not on
i ndi vidual incidents, but on the overall scenario”, Andrews v.
City of Phil adel phia, 895 F.2d 1469, 1484 (3d. Cir. 1990).
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experience wwth many different types of boilers, including the
“61", Heinbach Aff. at Y 40, 41, 63-66. %

Accordi ng to Hei nbach, because Downer does not know how
to assenble a boiler, Downer usually relies on the opinions of
the group | eader and co-workers when assessi ng whet her soneone
shoul d be pronoted, id. at 16. Although Hei nbach thought that
Torres was ready for Cass A when Torres asked Downer for the
pronotion, Downer told her that she didn’t deserve the pronotion
because she | acked experience on the “61", id. at 39. Under
t hese circunstances, a reasonable fact-finder could conclude not
only that Downer’'s stated reason for denying Torres a pronotion
was false, but that his true reason was because she is a wonman.

As above, plaintiff has denonstrated that defendant’s
articulated reason for its failure to pronote her is nerely

pretext, and we will deny summary judgnent as to this point.

C. Retaliation daim

To establish a prima facie claimof retaliation, a
plaintiff must show that she engaged in protected activity, that
t he enpl oyer took an adverse enpl oynent action agai nst her, and

there is a causal connection between the protected activity and

% Downer testified at his deposition that Zangrell
had been pronmoted fromCl ass Bto Class A during the period of
February, 1997 to June, 1999, Downer Dep. at p. 50. Although

counsel for defendant interjected, “That’s not accurate”, id.,
the lawer’s testinony is not evidence. Even if EAFCO pronoted
Zangrelli to Class Aonly after termnating Torres, it is still

relevant to Torres’s discrimnation claim

16



t he adverse enpl oynent action, Goosby, 228 F.3d at 323 (citing
Wodson v. Scott Paper Co., 109 F.3d 913, 920 (3d Gr. 1997).

Torres filed her grievance on April 15, 1999. At that
time, EAFCO was aware that Torres had intended the grievance to
i ncl ude sex discrimnation, even though Wody Roberts, the Union
representative, refused to wite it up that way, Downer Dep. at
1. 36-37. Although Torres had experienced mld harassnent before
filing her grievance, she clains that after she filed the
grievance, incidents of harassnment increased in frequency and
severity, Torres Dep. at . 81-87. Downer admts that Torres
conpl ai ned to hi mabout co-workers “nessing” with her forklift,
Downer Dep. at Y. 26-28. Downer cannot renenber, but does not
deny, that Torres told himthat some of her co-workers called her
a bitch, whore, or cunt, id. at 92. Downer recalls being told
that Gary Herb, one of Torres’s co-workers, had greased lifter
knobs and the steering wheel on Torres’s forklift, id. at 94.

For all of these incidents, Downer “did all [he] can
do, question people”, id. As Downer testified, “lI can’'t prove no
one individual did it unless soneone seen themdoing it”, id. As
he adm tted throughout his deposition, Downer tended not to
di sci pline any enpl oyee unless there was nore than one witness to
an incident. Wen told by enployees that a co-worker, John
Frederick, had stolen a gun from anot her enpl oyee, Downer
testified, “lI asked him You can’t prove anyone stol e anyt hi ng.
| can’t discipline himfor it fromsonebody el se’s hearsay”, 1id.

at 91. According to Detwiler, “[i]t would be very difficult to
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di sci pl i ne sonebody on hearsay, | believe. You know, one person
woul d say he said this, the other person would say, no, he said
that. And it’s a back-and-forth thing. There's a |ot of
backbiting that goes on in that plant,” Detw ler Dep. at p. 17.

According to Torres, the incidents of harassnent
culmnated in the June 9, 1999 confrontation between her and
Downer. As Downer testified at his deposition, “lI approached Sue
Torres and asked her how it was going, and she went off to her
usual lashing out at ne, bitching up a stormabout how I’'m
screwing her in there. And right at the end of her statenent,
she | ashed out, I’"mgoing to go get a gun and shoot you and t hat
fucking Detwi |l er”, Downer Dep. at p. 79. Torres vehenently
deni es maki ng any such statenent, and, as there were no w tnesses
who overheard the exchange, Detwiler’s coment that “it’s a back-
and-forth thing” where “one person would say he said this, the
ot her person woul d say, no, he said that” is apt. *

EAFCO argues that Torres has not produced sufficient
evi dence of a causal connection between her filing the grievance
and any ensui ng behavior, including the incidents of harassnent
and her ultimate term nation. Taking the evidence in the |ight
nost favorable to Torres, she has all eged that she engaged in
protected activity (i.e., filing her April 15, 1999 grievance)

and that EAFCO took adverse enpl oynent actions agai nst her during

2 Al t hough EAFCO apparently had a policy of never
di sci plining an enpl oyee based sol ely upon the word of one ot her
person, it now asks us to take Downer's word over Torres's, an
invitation that Rule 56 requires that we decline.
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t he ensui ng seven weeks (i.e., condoning and/or doing nothing to
stop harassnent and ultimately termnating her). The timng and
pattern of the harassnent, as Torres tells it, provide the link
with her filing of the grievance. There is, therefore, genuine
di spute as to the material fact of causation, and we will deny

summary judgnent as to this issue.
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