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MEMORANDUM AND ORDER

Norma L. Shapiro, S.J. January 5, 2001

This action arises fromthe dissolution of Haynond & Lundy,
LLP, a personal injury law firm?! Modtions to dismss have been
granted, in part, and denied, in part, and the follow ng cl ai ns
remai n: John Haynond (“Haynond”) asserts clains on behal f of
hi msel f and his current law firm Haynond Napoli D anond, P.C
agai nst Marvin Lundy (“Lundy”) for breach of contract, injunctive
relief, Lanham Act violations, unfair conpetition and tortious
interference, and Lundy asserts counterclains for unauthorized

practice of |aw agai nst Robert Hochberg (“Hochberg”), breach of

! The facts and procedural history of this action are
conprehensively set forth in the court’s previous opinions.
See Haynond v. Lundy, No. 99-5015 & 99-5048, 2000 U.S. Dist.
LEXIS 8585 (E.D. Pa. June 22, 2000); Haynond v. Lundy, No. 99-
5015 & 99-5048, 2000 U.S. Dist. LEXIS 17879 (E.D. Pa. Dec. 12,
2000).




contract agai nst Haynond and Hocherg, and civil conspiracy
agai nst Haynond, Haynond Napoli D anond, P.C., Hochberg, and
Scott Dianond (“Dianond”). Each party submtted a notion for
summary judgnent. Lundy’s notion for sunmmary judgnent will be

granted, in part, and denied, in part. Haynond' s notion for

summary judgnent will be denied as to counts | & Il of Lundy’s
counterclains and counts I, Il, and V of Haynond' s cl ai ns.
Haynond’ s nmotion as to count Il of Lundy’s counterclainms wll

remai n under advi senment.

|. Standard on Sunmmary Judgnent

A notion for summary judgnent may be granted only "if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to judgnent as a matter of |aw. "
Fed. R Cv. P. 56(c). The party noving for summary judgnent

bears the initial burden of denonstrating there are no facts

supporting the opposing party’s claim See Celotex Corp. V.

Catrett, 477 U. S. 317, 322-324 (1986). |If the noving party neets
its burden, the opposing party nust introduce specific,
affirmati ve evidence mani festing a genuine issue of material fact
requiring a trial. See id. An issue is one of material fact
only if "the evidence is such that a reasonable jury could return

a verdict for the nonnoving party." Anderson v. Liberty Lobby,




Inc., 477 U.S. 242, 248 (1986). The nonnoving party is entitled
to every favorable inference that can be drawn fromthe record.

See United States v. Diebold, Inc., 369 U S 654, 655 (1962).

Rel evant facts will be considered according to this standard in
t he di scussions of the notions.

[I. Lundy's Mtion for Summary Judgnent

Lundy noves for sunmary judgnent on the Lanham Act and
unfair conpetition clainms, counts three and four of Haynond s
first amended conplaint. Lundy also requests a declaratory
j udgnent, “enforcing the provisions of the Haynond & Lundy LLP
Partnership Agreenent with respect to the vesting of the ‘Lundy
Cases’ in M. Lundy.” Lundy's Mot. for Summ J., at 1.

A. The Lanham Act and Unfair Conpetition d ains

Haynond al | eges that Lundy nade three false or m sl eadi ng
representations in violation of 15 U S.C. 8 1125 and the state
| aw of unfair conpetition for which he is entitled to damages:
(1) Lundy inplied to clients that certain associ ates worked for
him when in fact they worked for Haynond' s new firm Haynond
Napoli Dianmond, P.C.; (2) Lundy represented to clients that he
had been handling their cases or clains personally, when those
cases and cl ains were being handl ed by ot her attorneys at Haynond
and Lundy, LLP, sone of whomthen worked for Haynond Napol
D amond, P.C.; (3) Lundy represented to clients of Haynond &

Lundy, LLP in New Jersey that he had been supervising their cases



when Lundy is not admtted to practice lawin the state of New
Jersey. Haynond alleges that the statenents caused clients to
choose future representation by Lundy’s new firminstead of
Haynond’ s new firm and seeks damages.

Section 1125(a) of the Lanham Act provides:

(a) Gvil Action

(1) Any person who, on or in connection wth any
goods or services . . . uses in commerce any word,
term nane, synbol or device, or any conbination
thereof, or any false designation of origin, false or
m sl eadi ng description of fact, or false or m sl eading
representation of fact, which -

(A) is likely to cause confusion, or to cause
m stake, or to deceive as to the affiliation
connection or association of such person w th another
person, or as to the origin, sponsorship or approval of
his or her goods, services or commercial activities by
anot her person, or

(B) in comrercial advertising or pronotion,

m srepresents the nature, characteristics, qualities,

or geographic origin of his or her or another person’s

goods, services, or commercial activities,

shall be liable in a civil action by any person who

believes that he or she is or is likely to be damaged

by such act.

The el enents of a cause of action for unfair conpetition
under Pennsylvania common |aw are identical to those for a claim
under the unfair conpetition section of the Lanham Act, except
there is no requirenent that the goods or services have travel ed

in interstate commerce. See Quardian Life Ins. Co. of Anerica V.




Anerican GQuardian life Assur. Co., 943 F. Supp. 509, 517 (E.D.

Pa. 1996).

1. The Use of the Nanmes of the Six Associ ates

Two letters were sent on stationary from Marvin Lundy &
Associates, LLP with letterhead listing Scott D anond, Andrew
Napol i, Robert Pollan, David Berman, CGeorge Szymanski, and Jack
Bernstein. The first letter, dated October 15, 1999, was
addressed to a client in Florida; it requested the client forward
medi cal records to the lawfirm Pl. Trial Ex. 13. The letter
was witten by KimMorrissey (“Mrrissey”), a case manager.? The
second letter, dated October 16, 1999, was addressed to a nedi cal
center in Pennsylvania; it requested a clients’ file with the
charge billed to the lawfirm The second letter was al so from
Morrissey. PlI. Trial Ex. 17. Haynond contends that these
letters constituted violations of 8§ 1125(a)(1)(A) of the Lanham
Act and Pennsyl vania unfair conpetition | aw because they caused
clients to believe that the six |isted associates continued to
work with Lundy when, in fact, they were enpl oyed by Haynond
after the dissolution of Haynond & Lundy, LLP

The first letter, dated Cctober 15, 1999, is not an

actionabl e m srepresentation because there is no evidence that at

2 On Cctober 17, 1999, Morrissey inforned her supervising
attorney at Haynond & Lundy, LLP., Don Marino, of her intention
to accept a position with Haynond’s new firm



the tine it was nmailed by Mrrissey, Lundy had been inforned that
the six |listed associates woul d di sassociate with him Lundy
made each of these associates an offer of enploynent upon the

di ssolution of Haynond & Lundy, LLP. He was not informed, until
he received letters dated October 15, 1999, that these six
attorneys had accepted enpl oynent offers with Haynond and w shed
their nanes renoved fromthe Lundy firmletterhead. PlI. Trial
Ex. 14-16.

Moreover, to assert a Lanham Act or unfair conpetition
claim a plaintiff nust denonstrate that consuner confusion
resulted fromthe m srepresentati on made by defendant. This
| etter does not discuss the dissolution of the partnership, nor
does it request that the client authorize Lundy’s new firmto
represent him \Wile Haynond presents evidence that after the
di ssolution of the partnership sone clients initially selected
Lundy’s firmto represent them because they believed certain
attorneys would continue to work with Lundy, Pl. Mem in Qop. To
D. Mot. for Sutim J., Ex. 40, there is no evidence, nor a

reasonabl e inference, relating this m staken belief to the letter

of Cctober 15, 19992

® Wi |l e Haynond requested the court send a questionnaire rel ated
to the Cctober 15, 1999 l|letter asserting Lundy supervised and
directed the prosecution of client clainms, no additional

di scovery was requested with regard to the letterhead listing the
si x associ ates as nenbers of the Lundy firm



The second letter, dated October 16, 1999, was not an
actionabl e m srepresentati on because there is no evidence the

letter was likely to cause confusion anong consuners. See

War ner - Lanbert, Co. v. Breathasure, Inc., 204 F.3d 87, 91-92 (3d

Cr. 2000). The letter of Cctober 16, 1999 was sent to a nedi cal
provider, not a client.

There is no evidence that Lundy, or anyone acting on his
behal f, ever sent a letter after October 15, 1999 to forner
Haynond & Lundy clients inplying these six attorneys were
associated with Lundy’s new firm The only letter in the record
fromLundy to clients witten after October 15, 1999 was dated
Cctober 18, 1999 in which Lundy specifically disavowed a
continuing association with these attorneys. PlI. Trial Ex. 6.

No reasonable juror could conclude that the two letters listing

t he nanmes of six associates who had accepted or woul d accept
positions with Haynond’s new firm caused or were |likely to cause
confusion. Summary judgnent will be granted in favor of Lundy on
this Lanham Act and unfair conpetition claim

2. The Cctober 15, 1999 letter clainmng Lundy

supervi sed and directed the prosecution of clients’

cl ai ns
In a letter dated October 15, 1999, sent to all forner
clients of Haynond & Lundy, LLP, Lundy asserted he had

“supervi sed and directed the prosecution of [each client’s]



claim” Haynond clains this statenent violated the Lanham Act
and unfair conpetition | aw of Pennsylvania in two ways: (1) with
regard to clients of the Pennsylvania office, Haynond all eges the
statenent, while true, was m sl eadi ng because clients understood
it to mean that Lundy had personally handled their clains, to the
exclusion of all other attorneys; and (2) with regard to clients
of the New Jersey office, Haynond asserts the statenent is fal se.
He alleges that, as a result of Lundy s statenent, clients

el ected to have Lundy’'s firmrepresent theminstead of Haynond
Napoli Di anmond, P.C.; he seeks danmages for the | oss of these
clients.

a. Lundy’'s letter is not actionable as to

Pennsyl vania clients because no consuner could find it

m sl eadi ng _or decei vi ng.

The Lanham Act permts conpetitors to challenge not only

fal se advertising, but m sleading advertising. See Sandoz

Phar maceuticals Corp. v. Richardson-Vicks, Inc., 902 F.2d 222,

227 (3d GCr. 1990). Section 1125(a) “creates a new statutory
tort of broader scope, which requires neither proof of literal or
obvi ous fal sehood; it enbraces innuendo indirect intinmations and
anbi guous suggestions evidenced by the consum ng public’s
m sapprehension.” 1d. (citations omtted).

In an effort to prove Lundy’'s statenent about supervision

m sl eadi ng, Haynond sought perm ssion of the court to send a



guestionnaire to forner Haynond & Lundy clients. The proposed
guestionnaire asked the clients to reviewthe letter, identify
whet her they had previously received it, and answer certain
guestions about what they believed the letter neant. The court,
concerned that the questionnaire was unduly suggestive and woul d
interfere with ongoing attorney-client relationships, concluded
that it should first be determ ned whether the statenent was
false or msleading. See Tr. H’'g Cct. 13, 1999, at 37. The
court suggested that while the statenment m ght or m ght not be
fal se, the statenent m ght also be non-m sleading as a matter of
law. See id. at 33-35. At that time, the court was not
presented with evidence regardi ng Lundy’s supervision and
direction of clains at Haynond & Lundy, LLP

Lundy noves for sunmary judgnent on this claim The court,
havi ng been presented with the evidence necessary to eval uate
whet her the statenent is false, finds that it is true. In
addition the court finds as a matter of law that no consuner
coul d have been m sl ed or deceived by Lundy’'s assertion.

The Lanham Act makes m sl eadi ng statenents actionable, but a
m sunderstood statenent is not the sane as a m sl eading one. See

Mead Johnson & Co. v. Abbott lLabs, 201 F.3d 883, 886-87 (7th Gr.

2000) (“[I] nterpreting msleading to include factual propositions
that are susceptible to m sunderstandi ng woul d make consuners as

a whole worse off.”). A court is permtted to find as a matter



of law, wi thout discovery to establish what consuners actually
bel i eved, that no reasonabl e consunmer could be msled by the

chal | enged advertising. See, e.q., Marriott Corp. v. Ranmda

Inc., 826 F. Supp. 726 (S.D.N. Y. 1993).

Taking the evidence in the light nost favorable to Haynond,
the statenent in questionis true with regard to the Pennsyl vani a
clients of Haynond & Lundy, LLP. To supervise neans “to oversee,

direct, or manage work, workers, or a project;” to direct neans
“to manage the affairs, course or action of.” Wbster’'s New
Wrld Dictionary, 1345 & 389 (3d College Ed. 1988). There is
substanti al deposition evidence fromenpl oyees, including an
attorney who chose to work for Haynond post-di ssol ution, that
Lundy assi gned cases, discussed themw th the assigned attorney,
individually and at weekly attorneys’ neetings, dictated notes on
those cases, net with clients. See, e.q., D anond Dep. 9/21/00
274-77;, Mrow Dep. 25-30; Mrrissey Dep. 9/22/00 15-17 & 26

There is no evidence contradicting Lundy’s invol venent with cases
at the Pennsylvania offices of Haynond & Lundy.

Under the Partnership Agreenent, only Lundy was required to
“devote his full working tinme and energy to the practice of |aw
with the Partnership.” Partnership Agreenent, 8 5.03. |Indeed,
he was the only partner whose position involved the |egal clains

of clients. In contrast, the agreenment contenpl ated Hochberg, as

managi ng partner, would devote his tinme to the “day-to-day

10



busi ness and adm nistration of the partnership,” and that Haynond
woul d supervise the firms creative marketing activities.
Agreenent, 8 5.02. Plaintiff avers that Hochberg did nothing but
manage the day-to-day activities of the firm and there is no

evi dence Haynond di d anything on behalf of the Phil adel phia and
New Jersey clients, but only supervised the advertising

canpai gns.

Haynond asserts that Lundy has never taken or defended a
deposition, tried a case, signed pleadings, or nade a court
appearance. Lundy Dep., at 5. There is also testinony that
Lundy did not personally handle client files. This does not
contradi ct Lundy’'s statenent that he supervised client cases.
Supervision is always at | east one step renoved from act ual
performance, and here would contrast with, not contradict, the
personal handling of the client’s claimby an assigned attorney.
If a client interpreted Lundy’s statenent to nean that Lundy was

personally handling the client’s claim that interpretation was

11



unreasonable as a matter of law.* Summary judgment will be
granted on this claim

b. Wth regard to New Jersey clients, there are

material facts precluding sunmary judgnment on this

Lanham Act cl aim

Haynond cl ai ns Lundy’ s assertion that he supervised and
directed client clains is false with regard to New Jersey
clients.® He asserts that Lundy was not |licensed in New Jersey,
and coul d not supervise or direct the prosecution of client
clains there. The court need not address Haynond’'s argunent at
this time. Assum ng Lundy coul d supervise and direct clains
pendi ng in New Jersey under certain circunstances, there is a
factual dispute as to whether he did so, and, if he did, whether
he supervised from Pennsyl vania or New Jersey. There is

conflicting testinony whether Lundy ever net with clients or

* Haynmond only produced one client letter suggesting a

m sunder st andi ng of Lundy’s role. That client wote, “I was
originally msled by M. Lundy as to who was handling ny case
after the dissolution of the partnership. Therefore wish to
remain with Haynond Napoli & Di anond as the overseers of ny
case.” Pl. OQop. To Ds Mt. for Summ J., Ex. 40. The client did
not expl ain how or when she was msled, and there is no evidence
that this client’s m sunderstanding resulted fromthe Cctober 15,
1999 letter from Lundy stating that he supervised the prosecution
of the client’s claim Despite being “originally msled” this
client realized her error and transferred the representation of
her claimto Haynond, Napoli Di anond, P.C. \hatever the

m sinterpretation, it appears to have been readily corrected.

1t is unclear whether he refers to clients residing in New
Jersey, or those with actions pending in New Jersey.

12



attended attorneys’ neetings at the New Jersey office of Haynond
& Lundy, LLP, conpare Kenp Dep. 18-19 with Lundy Dep. 281-84;
therefore, summary judgnent cannot be granted for Lundy on this
Lanham Act cl aim

B. Enf orcenent of the Partnership Agreenent provisions

concerning the Lundy Cases

Lundy noves the court for entry of an order enforcing the
Part nershi p Agreenent provisions on dissolution with regard to
the Lundy cases. He seeks a declaration that he alone is
entitled to the fees awarded him at the conclusion of the
arbitration concerning the dissolution of Lundy’s forner firm
Manchel , Lundy & Lessin (“M&L”) because it was still pending at
the time of the dissolution of Haynond & Lundy.

The M.&L fees collected after that firm s dissolution had
been placed in a restricted account by order of fornmer Judge Leon
Katz, arbitrator of the dispute between Manchel and Lundy, forner
partners of the firm Arbitrator Katz ruled on the division of
t hose funds between Manchel and Lundy shortly after the
di ssol ution of Haynond & Lundy, LLP. Because the arbitration
di spute was not concluded until after the dissolution, Lundy
beli eves that under the Partnership Agreenent, he is entitled to
all the M.&L funds awarded himin the arbitration. Had the

arbitration decision been announced prior to the firms

13



di ssol ution, the anmobunt awarded Lundy woul d have been paid to the
partnershi p under the agreenent.

The court cannot grant Lundy summary judgnent on his
contractual clai mbecause the pending breach of contract clains
could affect the enforceability of the contract provisions
regardi ng the Lundy cases. Haynond alleges Lundy breached the
Partnership Agreenment, 8§ 3.02, requiring himto utilize his best
efforts on behalf of the partnership to obtain as many of the
M_&L cases and as high a percentage of the M.&L fees as possible.
He asserts that Lundy intentionally delayed the resolution of the
M.&L arbitration until after the dissolution of Haynond & Lundy,
LLP, so that he could deprive the Haynond & Lundy partnership of
any M.&L funds.

A breach of a contractual prom se to use best efforts is

acti onabl e under Pennsylvania Law. See Bailey v. Tucker, 621

A 2d 108, 115 (Pa. 1993). Haynond has offered evi dence that
Lundy took actions to prevent a pre-decision distribution of M&L
funds to Haynond & Lundy and acted in his own interest, rather
than the interests of the partnership, as required by the
Partnership Agreenent. See P. Mdt. for Summ J., Ex. 26.

Lundy argues 8§ 3.02 | eaves all decisions concerning howto
resolve the M.&L dispute in the best interests of the partnership
to his “sole discretion,” but Haynond argues that the contract

grants Lundy discretion only to chose whether to pursue the funds

14



through arbitration, litigation or nediation. Wen the parties

di sagree about the neaning of a contractual provision, the court

must determ ne whether the contract is anbiguous. See Hullet v.

Towers, Perrin, Forster & Crosby, Inc., 38 F.3d 107, 111 (3d Gr.

1994) .

A contract is anbiguous if it susceptible to two reasonabl e
alternative interpretations. See id. Section 3.02(a) of the
Part nershi p Agreenent states,

Lundy shall use his best efforts, through negotiation,

arbitration, or litigation, as he shall determine in his

sol e discretion, to obtain as large a portion of the cases
of MLL for the benefit of the Partnership as possible,
together with rights to a portion of the fees realized from

M.L on the inventory of cases which Lundy will not retain or

maintain . . . responsibility for handling.

This contract provision is anbi guous regardi ng the extent of
Lundy’ s discretion, and neither party’'s interpretation of the
provision is contrary to the plain neaning of the words of the
section or clearly at odds with a rel ated passage. Under these
circunstances, it is for the jury to determne the interpretation

intended by the parties.® See id. Summary judgnent on the

contractual claimw !l not be granted in favor of Lundy.

® Even if the jury adopts Lundy' s interpretation of the

contract, the discretion granted to him by the provision would
not be absolute. A breach could still be established were the
jury to find Lundy acted arbitrarily and capriciously. Under
either interpretation of the contract, taking the evidence
presented in the light nost favorable Haynond, a reasonable jury
could find that Lundy breached the provision.

15



[11. Haynond’' s Motion for Summary Judgnent

Haynond argues that he is entitled to summary judgnent on
Counts I, Il, and IIl of Lundy’'s Counterclains: (I) unauthorized
practice of law, (Il) breach of contract; and (lI11) civil
conspiracy. He also seeks summary judgnent on his own clains
agai nst Lundy for: (I) breach of contract; (Il) injunctive
relief; and (V) tortious interference.

A. Lundy’'s daimfor Unauthorized Practice of Law

Lundy asserts a claimagai nst Hochberg for unauthorized
practice of law in Pennsylvania under 42 Pa. Cons. Stat. § 2524.
Haynond contends Lundy’ s unauthori zed practice of law claimis
nmoot because Hochberg’'s suspension in Connecticut has ended and
he is now licensed to practice law in that state.

A claimfor injunctive relief is noot only if the action
sought to be enjoined cannot reasonably be expected reoccur. See

Nat ural Resources Defense Council, Inc. v. Texaco, 2 F.3d 493,

502 (3d Gr. 1993). Hochberg was suspended on an interimbasis
in Connecticut as of April 17, 1998, whil e proceedi ngs agai nst
hi m conti nued. Eventually, the Connecticut court suspended
Hochberg “for a period of three years comenci ng Novenber 21,
1997,” and nmade his readm ssion conti ngent upon successful

conpl etion of his sentence of probation in Massachusetts.

Statewide Giev. Comm V. Hochberg, CV 970575688S, 1999 Conn.

Super. LEXIS 1979, at * 10 (Conn. Super. C. July 12, 1999). The

16



Connecticut court heard argunent on whet her Hochberg’'s suspension
shoul d be extended, and concluded no further sanctions were

necessary. Statewide Giev. Conm v. Hochberg, CV 970575688S,

2000 Conn. Super. LEXIS 2528, at * 3 (Conn. Super. C. Sept. 13,
1999). Hochberg' s suspension in Connecticut concluded on
Novenber 21, 2000, and he is now |licensed to practice |law in that
state.

The Pennsyl vania statute on the unauthorized practice of |aw
provi des:

[Al ny person including, but not limted to, a

par al egal or | egal assistant, who within this

Comonweal th shall practice |aw, or who shall hold

hi msel f out to the public as being entitled to

practice law, or use or advertise the title of

| awyer, attorney at law . . .in such manner as to

convey the inpression that he is a practitioner of

the law of any jurisdiction, wthout being an

attorney at law. . . commts a m sdeneanor
42 Pa. Cons. Stat. Ann. 8 2524(a) (West, 2000). Subsection (c)
of the statute gives private parties the right to bring a cause
of action to enjoin unauthorized practice of |aw

Pennsyl vani a | aw recogni zes a person as holding the office
of attorney at |aw when he or she is admtted to the bar of the
courts of this Commonweal th and authorized to practice under the
general rules of the state. See 42 Pa. Cons. Stat. Ann. § 2521
(West, 2000). Under this definition, Hochberg still does not

hold the office of attorney at |aw in Pennsyl vani a.

17



Pennsyl vani a courts have sanctioned attorneys for
advertising within the Conmonweal th their status as attorneys
when they are not admtted to the bar of the state courts. For

exanple, in G nsburg v. Kovrak, 139 A 2d 889 (Pa. 1958), the

Suprene Court of Pennsylvania concluded that an attorney who was
admtted to the bars of the United States Suprene Court, the
Court of Appeals for the District of Colunbia, and the United
States District Court for the Eastern District of Pennsylvania
was engaged in the unauthorized practice of | aw because he |isted
himself an as attorney in a tel ephone book and | egal directory,
and di stributed business cards containing a Phil adel phia address,
bearing his nane and the title “Attorney at Law.”

There is evidence that Hochberg continues to engage in
practices that could constitute the unauthorized practice of |aw
i n Pennsylvani a, including distribution of business cards bearing
his name and the title “Managing Partner.”’ The court cannot

grant summary judgnent on this claim

" The court acknow edges that some organi zations and

jurisdictions are proposing to anmend the rul es of unauthorized
practice to acknow edge the increasingly nmultijurisdictional
nature of |egal profession, see, e.qg., Anerican Bar

Associ ations’s Report of the Comm ssion on Eval uation of the

Rul es of Professional Conduct, at proposed changes to Mddel Rule
5.5, available at http://ww. abanet. org/cpr/ethics2k. htm, but as
no party has argued for a change in the | egal standard, the court
applies current law on this nmotion for summary judgnent.

18



Lundy, in his response to Haynond’s notion, attenpts to
broaden his clai magai nst Hochberg for unauthorized practice by
noting 8 2524 provides that any violation of that section al so
constitutes a violation of the Pennsylvania Unfair Trade
Practices and Consuner Protection Law (“UTPCPL”). Lundy may be
asserting the right to seek injunctive relief and danmages for
past harm caused by Hochberg’ s unaut horized practice under the
UTPCPL.

The Pennsylvania Unfair Trade Practices and Consuner
Protection Law provides for private causes of action by “[a] ny
person who purchases or | eases goods or services primarily for
personal, famly or househol d purposes and thereby suffers any
ascertai nable | oss of noney or property . . . as a result of the
use or enploynent by any person of a nethod, act or practice
declare unlawful” by this statute. Pa. Stat. Ann. tit. 73, § 201
- 9.2(a). Lundy did not purchase the services of Hochberg, see

Gottlieb v. Tropicana Hotel & Casino, 109 F. Supp. 2d 324 (E.D.

Pa. 2000) (defining a purchaser under the UTPCPL as one who
exchanges noney for services). Even if Lundy were a purchaser of
Hochberg’'s services, he did not purchase those services for

personal purposes. See Gem ni Physical Therapy & Rehabilitation

v. State Farm Mutual Auto Ins., Inc., 40 F.3d 63, 65 (3d Gr.

1994); West Coast Franchising Co. v. WOV Corp., 30 F. Supp. 2d

498, 500 (E.D. Pa. 1998) (A conmpany that did not purchase goods

19



for household or personal purposes |acked standing to sue under
the UTPCPL). Lundy does not have standing to bring suit against
Hochberg for unauthorized practice of | aw under the Pennsylvania
UTPCPL.

Lundy’ s count ercl ai m agai nst Hochberg for unauthorized
practice of law will proceed under 8 2524 as a claimfor
injunctive relief only; summary judgnent will not be granted.

B. Lundy’'s Breach of Contract O aim

Lundy asserts in count Il of his counterclains that Haynond
and Hochberg breached the Partnership Agreenent by failing to
i nform Lundy of the transfer of Hochberg s ten percent
partnership interest to Haynond. Lundy argues that this transfer
materially altered the obligations and duties anong and between
the partners under the Partnership Agreenent. He maintains that
Haynond and Hochberg then continually breached the Partnership
Agreenent by permtting Hochberg, a non-partner, to be invol ved
in partnership decisions and act as nmanagi ng partner of the firm

Hochberg transferred his interest in Haynond & Lundy, LLP to
Haynond by Conditional Agreenent, dated Novenber 29, 1997,
al t hough the | anguage of the Agreenent suggests that it was
witten prior to that date. After that transfer, Hochberg was no
| onger a partner in Haynond & Lundy, LLP, but continued to nanage
the day-to-day activities of the firm There is al so evidence

that he continued to vote as if he were still a partner.
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Haynond clainms that the failure to inform Lundy of the
transfer was not a breach of the Partnership Agreenent because
8 6.01 of the agreenent states “the consent of Lundy shall not be
required for transfers of interests in the Partnership between
Haynond and Hochberg.” The provision clearly contenplates that
Haynond and Hochberg nmay transfer partnership interests to one
anot her despite an objection by Lundy to the transfer, but not
necessarily w thout Lundy being inforned.

Ternms that are clearly inplied fromthe | anguage of the
contract or required to effectuate the parties’ intentions

constitute enforceable contractual provisions. See MacDonald v.

Wnfield Corp., 93 F. Supp. 153, 157 (D. Pa. 1950), aff’d 191

F.2d 32 (3d Cir. 1951). O her provisions of the Partnership
Agreenent contenplate that all partners in the firmwould know
the percentage partnership interest held by each partner.
Section 5.01 governing partnership decisions, for exanple,
provi des that when there are nore than two partners, decisions
are to be nmade “by the Partners holding a majority of the
Percentage Interests held by all Partners.” To cal cul ate whet her
a deci sion binds the partnership, one would have to know t he
percentage partnership interest owned by each partner. A
reasonable jury could find that Hochberg's transfer of his
partnership interest to Haynond w thout inform ng Lundy

constituted a breach of the partnership agreenent.
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Haynond al so argues that because the transfer of interest
had no effect on Lundy’'s power with regard to decisions of the
partnership, a transfer in a breach of the Partnershi p Agreenent
woul d be immaterial as a matter of |law. \Wether a breach of
contract constitutes a material breach is generally a question of

fact for a jury to determne. Forest Cty Gant Liberty

Associates v. Genro Il, Inc., 652 A 2d 948, 951 (Pa. Super 1995).

Unl ess no reasonable jury could find the breach material, the

court will not grant summary judgnent.

Assum ng Lundy’s consent to all partnership decisions was
required for a decision to bind the firmboth before and after
the transfer of Hochberg s interest to Haynond, the breach m ght
still affect other rights of Lundy under the agreenent. Under 8§
5.02 of the Partnership Agreenent, “normal day-to-day business
and adm ni stration of the Partnership shall be supervised by a
Managi ng Partner who shall initially be Hochberg.” Because the
agreenent specifically calls for a managi ng partner, a reasonable
jury could find that Hochberg was no | onger qualified to nanage
the firmafter he transferred his partnership interest to
Haynond. By keeping the transfer secret, Lundy was arguably
denied the right to require Hochberg to step down as nmanagi ng
partner. A reasonable jury could find this right significant and
the breach, if proven, nmaterial. Because questions of materi al

fact remain as to whet her Haynond and Hochberg breached the
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Part nershi p Agreenent and whet her such a breach was materi al
summary judgnent will not be granted on Count |l of Lundy’'s

Count ercl ai ns.

C. Lundy’'s Civil Conspiracy daim

Haynmond, noving for sunmmary judgnment on Lundy’s counterclaim
1l for civil conspiracy, argues the claimis res judicata,
| egal 'y inpermssible, and unsupported by evidence sufficient to
sustain the claim The court will defer judgnent on this aspect
of Haynond’s notion for summary judgnent; the matter will remain

under advi senent.

D. Haynond' s Breach of Contract, Injunctive Relief

C ai ns

Haynond argues that he is entitled to summary judgnent on
his claimthat Lundy breached the Partnership Agreenent by
failing: (1) to use his best efforts under 8 3.02 to obtain for
the benefit of the partnership as large a portion of the M&L
fees and cases as possible; and (2) to abide by the contractual
provi sions of the Partnership Agreenent regardi ng the division of
cases after the dissolution of the partnership. Summary judgnent
is rarely granted to a plaintiff on his or her own cl ains
particularly where oral testinony is required to neet the burden
of proof, because credibility determ nations are the provi nce of

the factfinder. See Thonpson Coal, 488 Pa., at 213-14.
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Because certain contract provisions are anbi guous and there
is an evidentiary conflict whether a breach occurred, oral
testinony is required for either party to prevail. For exanple,
each party asserts a different interpretation the Partnership
Agreenent, 8 3.02, neither of which contradicts the plain neaning
of the words. Lundy asserts that the provision gives him
conpl ete discretion over how best to pursue the M.& funds and
cases. Haynond contends that the provision gives Lundy
discretion only with regard to the selection of litigation,
arbitration or nediation to resolve the dispute. It is for the
jury to determ ne the extent of Lundy’ s discretion, and whet her
it was abused, after hearing the testinony of the parties to the

contract.

Taking the evidence in the light nost favorable to Lundy, a
reasonable jury could find Haynond’ s evidence insufficient to
show Lundy acted contrary to the best interests of the
partnership. Summary judgnment cannot be granted on the all eged
breach by Lundy of his duty to use his best effort in obtaining
as nuch as possible in the M.&L arbitration because factual

di sputes remain for the jury to decide.

Summary judgnent al so cannot be granted in favor of Haynond
on his breach of contract claimconcerning Lundy’'s solicitation
of clients post-dissolution. The claimdepends on the

credibility of oral testinony. Also, Lundy has a cl ai m pending
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for breach of contract. See Section II11(B) above. Wre a jury

to find that Haynond materially breached the contract prior to
the firms dissolution, Lundy would no | onger be obligated to
abi de by the dissolution provisions. Haynond s notion for

summary judgnent on counts | & Il of his anmended conpl aint for

breach of contract and injunctive relief wll be deni ed.

E. Haynond' s Tortious Interference daim

To recover on a claimfor intentional interference with
prospective contractual relationships, plaintiff nust prove: (1)
t he exi stence of a prospective contractual relationship between
plaintiff and a third party; (2) purposeful action by defendant
intended to prevent the prospective relation fromoccurring; (3)
absence of privilege or justification; (4) actual |egal danmage;
and (5) reasonable likelihood that the prospective contract would
have been consummated but for the interference of the defendant.

See Brokerage Concepts, Inc. v. U S. Healthcare, 140 F.3d 494,

529 (3d Gir. 1998). Lundy has offered evidence suggesting
plaintiff never had prospective contractual relationships with
Haynmond & Lundy, LLP clients because he was not actively
practicing law in the Delaware Valley after the dissolution of
the law firm A reasonable jury could determ ne that Haynond had
no prospective contractual relationships with clients of the
former Haynond & Lundy, LLP, and there could be no tortious

i nterference.
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Even if Haynond had prospective contractual rel ationships
wi th some portion of the Haynond & Lundy clients, his
interference with those relationship was arguably excused or
justified by an earlier breach of the Partnership Agreenent by
Haynond. At issue is whether the conduct of Lundy nalicious
interference or privileged and justified. Defendant Lundy’s
expl anation for his conduct is a disputed factual issue. Lundy
presents evidence, that if believed by a jury, would permt a

finding of justification.

Haynond’ s notion for summary judgnent on Count V will be

deni ed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN HAYMOND : GAVIL ACTI ON
HAYMOND NAPOLI DI AMOND

MARVI N LUNDY

JOHN HAYMOND,

SCOTT DI AMOND,

ROBERT HOCHBERG, :

HAYMOND, NAPCLI, DI AMOND, P.C. : No. 99-5048

ORDER

AND NOWthis 5th day of January, 2001, in consideration of
defendant’s notion for sunmary judgnment (# 147), plaintiffs’
menor andum i n opposition thereto (# 152), plaintiffs’ notion for
summary judgnent (# 149), and defendant’s answer thereto (# 151),
it is ORDERED that:

(A) Defendant’s notion for sumrary judgnent (# 147) is
granted, in part, and denied, in part.

(1) Defendant Lundy’'s notion for sunmary judgnment on the
Lanham Act and unfair conpetition clains of Haynond' s anended
conplaint are granted, in part, and denied, in part.

(a) Summary judgnent is denied on the claim
alleging that the letter dated October 15, 1999 in which Lundy
stated “I supervised and directed . . .” was false or m sl eading
as to clients of the New Jersey office of Haynond & Lundy, LLP
Genui ne issues of material of fact remain as to whether Lundy
actual ly supervised the New Jersey cases.



(b) Summary judgnent is granted in favor of Lundy
with regard to the supervision statenent nade to clients of the
Pennsyl vani a office. The undi sputed evidence denonstrates the
statenent is true. Lundy’'s statenment is also non-msleading as a
matter of |aw.

(c) Summary judgnent is granted in favor of Lundy
wth regard to Lanham Act cl ains involving the inclusion of
certain attorneys’ names on Marvin Lundy & Associates |etterhead
for lack of evidence the letterhead was used in a conmunication
to a client after the date the attorneys announced they woul d not
accept a position with Lundy and asked that their nanes be
renoved fromhis |etterhead.

(2) Sunmary judgnent is denied on Lundy’s claimseeking
enforcement of the contractual provision regarding the Lundy
cases because Haynond states a claimfor breach of contract that
coul d render those contractual provisions unenforceabl e.

(B) Plaintiffs’ notion for summary judgnent (# 149) is
denied, in part. The court will RESERVE JUDGVENT on whet her
summary judgnent should be granted in favor of Haynond on Lundy’s
counterclaimlIll for civil conspiracy.

(1) Summary judgnent is denied Haynond on count | of
Lundy’s counterclainms for unauthorized practice of |law. Genuine
i ssues of material fact remain whether Hochberg' s past and
current conduct constitute unauthorized practice of |aw under 42
Pa. Cons. Stat. § 2524.

(2) Sunmary judgnent is denied Haynond on count Il of
Lundy’'s counterclains for breach of contract because genui ne
i ssues of material fact remain whether the Conditional Agreenent
constituted a material breach of the Partnership Agreenent.

(3) The court defers deciding Haynond' s notion for
summary judgnent on count [1l of Lundy’s counterclains for civil
conspiracy. The notion remai ns under advi senent.

(4) Summary judgnent is denied Haynond on counts | & Il
of his anended conpl aint alleging breach of contract and
injunctive relief because there is a material issue of fact
whet her Haynond breached the contract first. A preceding breach



by Haynond coul d affect Lundy’s obligation to fulfill his
contractual duties.

(5 Sunmary judgnent is denied Haynond on count V of his
anmended conplaint alleging tortious interference with prospective
contractual agreenents. Genuine issues of material fact remain
regardi ng the prospective contractual rel ationships of Haynond
and Lundy with the forner clients of Haynond & Lundy, LLP, who
was interfering with whom and whether the interference was
pr oper.

(C© The clainms remaining for trial are:

(1) Haynond, on behalf of hinself and Haynond, Napoli,
D anond P.C., asserts clains for (1) breach of contract; (II1)
Lanham Act (New Jersey cases); and (V) tortious interference
agai nst Lundy.

(2) Lundy asserts clains for (I) unauthorized practice
of | aw agai nst Hochberg; (l11) breach of contract agai nst Haynond
and Hochberg; and (Il11) civil conspiracy agai nst Haynond,
Hochberg, D anond and Haynond Napoli Di anond, P.C. (pending the
court’s decision on Haynond's notion for sunmary judgnment on this

claim.

Norma L. Shapiro, S.J.



