IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SCOT TURGEON, : CIVIL ACTI ON
Plaintiff, :
v. : NO. 99- 4401
MARRI OTT HOTEL SERVI CES,
INC. ,
Def endant .
MEMORANDUM
ROBERT F. KELLY, J. DECEMBER 27, 2000

Presently before this Court is the Mdtion for Sunmary
Judgnent filed by the Defendant, Marriott Corporation
(“Defendant”), the fornmer enployer of Plaintiff Scot Turgeon
(“Plaintiff”). Plaintiff, a white male, was enpl oyed as a
Mechanic 2 (“M2") in Defendant’ s Engi neering Departnent | ocated
at the Marriott Hotel and Convention Center in Philadel phia,
Pennsyl vani a, from Decenber 4, 1996 through March 13, 1998.! On
June 4, 1998, Plaintiff dual-filed a conplaint of race
di scrim nation agai nst Defendant wth the Phil adel phia Conm ssion
on Human Rel ations (“PCHR’) and with the Equal Enpl oynent
Qpportunity Conmi ssion (“EEOCC’). (Def.’s App. Ex. 41.) The PCHR
and EECC deternmined that Plaintiff’s charges were

unsubstantiated. (Def.’s App. Ex. 1, Ex. 11). On June 3, 1999,

IOn March 7, 1998, Plaintiff was suspended w t hout pay and
then di sm ssed on March 13, 1998.



the EEOC i ssued Plaintiff a right to sue letter and Plaintiff
subsequently filed suit in this Court. In his Conplaint,
Plaintiff alleges that he was discrimnatorily discharged in
violation of Title VII of the Cvil Rights Act of 1964, 42 U S. C
8 2000e-1 et seq., (“Title VI1”), the Gvil R ghts Act of 1866,
42 U.S.C. § 1981 (“8 1981") and the Pennsylvania Human Rel ati ons
Act, 43 Pa. C.S.A 8 951, et seq. (“PHRA"). For the reasons that
follow, the Defendant’s notion is granted.

| . EACTS.

Plaintiff alleges that he was the victimof reverse
race discrimnation throughout his fifteen-nonth enploynent with
Defendant. (Conpl., ¢ 11.) Plaintiff points to a nunber of such
events where he was allegedly subjected to discrimnatory and
| ess favorable treatnent by Defendant.

In one instance, Plaintiff was assigned to drain and
clean the | obby fountain along with two other enpl oyees.

(Turgeon Dep. at 141.) Plaintiff states that, after a while, he
was forced to performthis task al one because he was not assigned
hel p and he could not find anyone to help him (lLd. at 141-43.)
The entire draining and cl eani ng took approxi mately four to five
hours to perform (lLd. at 145.)

I n anot her instance, sonetime in early 1997 when
Plaintiff was installing a “snoke eater” in the cafeteria, sone

flame retardant material fell to the floor. (lLd. at 121, 330.)



Plaintiff asked three bl ack housekeepi ng enpl oyees for assistance
in cleaning up the debris, but they refused to help Plaintiff,
stating that it was not their job. (ld. at 120-121.) The next
day, Burnell Shedrick (“Shedrick”), the Director of Engi neering
who was bl ack, allegedly inforned the Plaintiff that if he nade a
mess, he had to clean it up. (lLd. at 332.) This incident
culmnated in a neeting in which two of the housekeeping
enpl oyees invol ved, Holland McLauren (“MlLauren”) and | ke Roberts
(“Roberts”), allegedly called Plaintiff a racist. (lLd. at 349-
350.) McLauren denied saying this to Plaintiff. (MLauren Dep.
at 51.)

In April, 1997, Plaintiff alleges that he had a second
encounter with McLauren in the cafeteria. (Turgeon Dep. at 334-
338.) Wien Plaintiff accidently broke a bottle of steak sauce on
the floor, MLauren allegedly used profanity to Plaintiff,
telling himto clean up the spill. (l1d. at 334-335.) Plaintiff
told Brian Mazuk (“Mazuk”), one of Plaintiff’s supervisors who
was white, about this incident, and he allegedly told Plaintiff
that he would look into it. (ld. at 340-41.) David Stinson
(“Stinson”), Marriott’s Director of Personnel Resources who was
bl ack, nmet with Plaintiff and took notes concerning Plaintiff’s
conplaint. (Stinson Dep. at 39-46.) MLauren deni ed using
profanity but admtted that Plaintiff cleaned up the steak sauce.

(McLauren Dep. at 25-26, 38.) MlLauren told four other black



enpl oyees, three of whom were managers, about this incident
because he clainmed that Plaintiff gave hima “hard tinme”. (Ld.
at 32-38.) However, MlLauren stated that he did not renenber if
Plaintiff used profanity and could not renenber any specifics
about the “hard tinme” that Plaintiff gave him (ld. at 38-39.)
Shedrick conpiled a sunmmary of events regarding this incident
involving Plaintiff and McLauren. (Def.’s App. Ex. 9.) Shedrick
allegedly told Plaintiff that he was surprised that Plaintiff

hadn’t gotten his “a— kicked” yet. (Turgeon Dep. at 117.)
Shedrick denied saying this. (Shedrick Dep. at 41.)

On May 21, 1997, Plaintiff received his first verbal
warning for allegedly being rude and abrasive to a co-worKker.
(Def.’s App. Ex. 8.) Plaintiff disputed this verbal warning and
di sagreed with the characterization of events in the incident
report prepared by the co-worker, a fellow M2 who was bl ack,
Kenneth Bivens (“Bivens”). (Turgeon Dep. at 329.) According to
Plaintiff, he was not asked to explain his version of the facts
surrounding this incident prior to being issued the verbal
warning. (ld.) On July 2, 1997, Plaintiff received a witten
performance evaluation rating his overall performance as “Meets
Standards.” (Def.’s App. Ex. 7.)

On July 17, 1997, Plaintiff received his first witten

warni ng for alleged falsification of conpany records regarding

whet her he had greased an exhaust fan. (Def’'s App. Ex. 13.) The



| ead engineer in charge of Plaintiff, Jack Savage (“Savage”) who
was white, advised Plaintiff on July 17, 1997 that he had checked
a part on the outside of the exhaust fan and the part had dust on
it, indicating to Savage that Plaintiff had not greased that
part. (Turgeon Dep. at 203-204.) Plaintiff reports that he
expl ained to Savage that he did grease the fan but the part had
col l ected dust because of the constant traffic around that area.
(ILd.) Savage allegedly told Plaintiff not to worry about this
warning. (ld. at 203.) Under Defendant’s policy, Plaintiff
could have been term nated over this incident, however, Plaintiff
was not termnated at that time. (Mazuk Dep. at 37.)

Plaintiff alleges that he was subjected to a “constant
barrage of harassnent and discrimnation” throughout the
remai nder of 1997. (Pl.’ s Resp. at 9.) Specifically, Plaintiff
contends that on several occasions throughout the summer of 1997,
McLauren call ed hima skinhead, referring to his short haircut.
(Turgeon Dep. at 343-345, 349.) He also allegedly reported these
occasions to Mazuk and Stinson, whom Plaintiff clains said that
they would look into it. (ld. at 345.) Plaintiff clains not to
have heard anything back fromeither of these two supervisors.
(ILd. at 346.) On another occasion, Plaintiff alleges that
McLauren stated that “Farrakhan is better than the Pope.” (Ld.
at 342-343.) MLauren denied making this statenent to Plaintiff.

(McLauren Dep. at 54.) Plaintiff alleges that again he reported



this to the two supervisors, but nothing was done. (Turgeon Dep.
at 343.) Plaintiff also alleges that black enpl oyees comented
loudly in front of himthat “lIslamis going to rule.” (ld. at
346-47.) Plaintiff further alleges that around July 4, 1997,
Shedrick advised himto renove the small Anerican flag he had put
on his tool pouch because it would offend the guests and sone of
the enpl oyees. (ld. at 347-48.) Shedrick denied this.

(Shedrick Dep. at 41.)

Sonetine in late 1997, Plaintiff had a physical
altercation with Bivens. Bivens, who was | ooking for a set of
truck keys that Plaintiff had in his possession, allegedly
grabbed Plaintiff by the el bow and sl amed hi m agai nst the wall.
(Turgeon Dep. at 286-87.) An Asian enployee allegedly wtnessed
this incident. (lLd. at 286, 289.) Bivens denied that the
i ncident occurred. (Bivens Dep. at 37.) Plaintiff reported the
i ncident to Mazuk, but no one was disciplined. (Turgeon Dep. at
287-288.)

On January 22, 1998, Plaintiff received his second
witten warning for being rude and unprof essional because of a
second physical altercation with Bivens. (Def.’s App. Ex. 10.)
In Plaintiff’s witten statenent describing the incident, he
clainms that Bivens, in front of Savage, ordered Plaintiff to nove
and then pushed himout of the way. (Def.’s App. Ex. 17.)

Bi vens al so allegedly threatened to physically harmPlaintiff.



(Turgeon Dep. at 291.)
Savage denied witnessing this alleged assault. (Savage

Dep. at 50-53.) Savage also testified that he wal ked away from

the confrontation between Plaintiff and Bivens because “I don’t
want to know nothing. | don’'t want to see nothing. | don’'t want
to be dragged into court like | amnow.” (ld. at 51.) Plaintiff

went to Mazuk’s office to report this incident, and found Bivens
already in the supervisor’s office. (Turgeon Dep. at 292.)

Bi vens received a verbal warning for this incident. (Def.’s App.
Ex. 19.) Bivens also provided a witten statenent of his version
of the events and deni ed ever assaulting or threatening
Plaintiff.? (Bivens Dep. at 30-34.) On March 3, 1998, Plaintiff
recei ved his second verbal warning for alleged tardiness. (Def.’s
App. Ex. 12.)

Plaintiff alleges that he conplained on an al nost daily
basis to Savage about his work | oad and about the discipline he
had been receiving. Plaintiff further alleges that Savage told
himthat “there’s no sense in doing any b----ing because you're
white.” (Turgeon Dep. at 360-62.) Plaintiff also contends that
the I ead nmechanic in charge of Bivens woul d conpl ai n about Bivens

not doing his job and stated to Plaintiff that it did no good to

2 Defendant’s policies state that an enpl oyee may be
i medi ately termnated for “hitting, pushing or otherw se
stri ki ng anot her person or any other disorderly conduct.”
(Def.’s App. Ex. 16 at 22.)



conpl ain because he, |ike Savage and Plaintiff, was white.
(Turgeon Dep. at 362.) Plaintiff also alleges that he conpl ai ned
t o managenent about discrimnatory preferential treatnent of

bl ack enpl oyees. However, both Mazuk and Stinson denied that
Plaintiff ever conplained to them about racial harassnent or
discrimnation.® (Mazuk Dep. at 73-83; Stinson Dep. at 38-41.)

On March 7, 1998, Plaintiff received his third and
final witten warning for alleged falsification of conpany
records arising fromPlaintiff allegedly claimng work had been
conpl eted when it had not been. (Def.’s App. Ex. 20.) This, in
turn, led to the Plaintiff being suspended pending term nation.
(Def.’s App. Ex. 25.) Plaintiff believed that he had been set up
for this term nation because Defendant chose to discipline him
for followi ng the procedure that he had all egedly been instructed
to follow (Turgeon Dep. at 112-113.) Plaintiff also alleges
that he did not falsify the docunents. (ld. at 113.)

According to Plaintiff, when work orders, known as
Preventive Maintenance (“PM) sheets, were finished, he and his
co-workers woul d hang the sheets horizontally on their
clipboards. (ld. at 110-111.) However, Plaintiff alleges that

when the job was conpletely finished he and his co-workers woul d

3 Stinson stated that when Plaintiff first reported the
steak sauce bottle incident to him Plaintiff used the word
“harassnent” but that later Plaintiff stated that it was “not
harassnment”. (Stinson Dep. 38-41.)

8



hand in the PM sheet to Savage.* (l1d. at 229.) Furthernore,
Plaintiff alleges that he often did not receive a PMsheet on the
printed start date because Savage did not always assign the
sheets on that date. (ld. at 227-228.) Plaintiff alleges that
Savage had instructed himto enter the actual start date of the
project next to the heading marked “finish date.” (ld. at 228,
235-236.) Plaintiff’s co-workers and supervi sors di sagree that
this was the practice. (Doe Dep. at 53; Fetlow Dep. at 37-38;
Bi vens Dep. at 53; Mazuk Dep. at 62-63; Savage Dep. at 60-61.)
Plaintiff clains that on his PMsheet, he had entered
his start date in the “finish date” spot and that he had not
pl aced the PM sheets in question horizontally on his clipboard
because he had not finished the work. (Turgeon Dep. at 249, 255-
256.) Savage clained that the work was not conpleted, but the
sheets had been placed horizontally and the finish date had been
filled in. (Savage Dep. at 85-86.) Savage al so cl ai ned t hat
Plaintiff later admtted that the work had not been conpl et ed.
(Ld. at 88.) When Mazuk confronted Plaintiff about the
fal sification of conpany records, he allegedly advised Plaintiff

t hat he woul d be suspended. (Turgeon Dep. at 113.)

“* Plaintiff’s co-workers admt to using the horizonta
procedure. However, one co-worker clainmed that Savage woul d
renove the PM sheets fromthe clip board when they were hung
hori zontally and that he did not turn themin. (Doe Dep. at 47-
48.) Another co-worker stated that occasionally, both nethods
were used. (Fetlow Dep. at 38.)



Shedrick, who had the power to rescind or reduce any
di sci pline issued by Mazuk, discussed this incident with Mazuk
and approved the decision to suspend Plaintiff pending
termnation. (Shedrick Dep. at 72-73.) Shedrick, on behalf of
Human Resources, al so conducted an investigation of the incident,
whi ch included talking to Savage and revi ewi ng docunent ati on.
(Ld. at 74.) Stinson conducted a further investigation into the
events that led to Plaintiff’s term nation and concurred wth
Shedrick’s recormmendation to termnate Plaintiff. (Stinson Dep.
at 58, 63.) Utimtely, Charlie Hnes (“H nes”), the General
Manager who was white, termnated Plaintiff. (Def.’s App. Ex. 29
at 1 2.) Hnes net with Plaintiff for about six mnutes and told
hi mthat he was follow ng the managenent’s recomendation to
termnate him (Turgeon Dep. at 85, 271-272.) Plaintiff
appeal ed the decision with H nes, but the decision was affirned.
(Def.’s App. Ex. 30, 31.) Plaintiff assuned that he woul d be
replaced by a black enpl oyee. (Turgeon Dep. at 163-164.)
However, his position was actually filled by a white enpl oyee.
(Mazuk Dep. at 96.)
1. STANDARD.

“Summary judgnent is appropriate when, after
considering the evidence in the light nost favorable to the
nonnovi ng party, no genuine issue of material fact remains in

di spute and "the noving party is entitled to judgnent as a matter

10



of law.’” Hy nes v. Consol. Rail Corp., 926 F.2d 262, 267 (3d

Cr. 1991) (citations omtted). The inquiry is “whether the
evi dence presents a sufficient disagreenent to require subm ssion
to the jury or whether it is so one-sided that one party nust

prevail as a matter of law.” Anderson v. Liberty Lobby, Inc.,

477 U. S. 242, 251-252 (1986). The noving party carries the
initial burden of denonstrating the absence of any genui ne issues

of material fact.® Big Apple BMN Inc. v. BMNof N Am Inc.,

974 F.2d 1358, 1362 (3d Gr. 1992), cert. denied, 507 U S 912

(1993). Once the noving party has produced evi dence in support
of summary judgnent, the non-novant nust go beyond the
allegations set forth in its pleadings and counter with evidence
that denonstrates there is a genuine issue of fact for trial.
Id. at 1362-63. Summary judgnent nust be granted “agai nst a
party who fails to nake a showi ng sufficient to establish the
exi stence of an elenent essential to that party s case, and on
which that party will bear the burden of proof at trial.”

Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986).

I11. DI SCUSSI ON.

Plaintiff clains that he was discrimnated agai nst on

> “Afact is material if it could affect the outcone of the
suit after applying the substantive law. Further, a dispute over
a material fact nust be ‘genuine,’ i.e., the evidence nust be
such ‘that a reasonable jury could return a verdict in favor of
t he non-noving party.’” Conpton v. Nat’'l lLeague of Prof’|
Basebal | d ubs, 995 F. Supp. 554, 561 n.14 (E D. Pa. 1998)
(citations omtted), aff’d, 172 F.3d 40 (3d Cr. 1998).

11



the basis of his race in violation of Title VII, 8 1981 and PHRA.
These clains are “addressed collectively as the sane standards

and anal ysis are applicable to each.” Roberts v. GHS- Osteopathic

| nc. - Parkvi ew Hosp., No. CIV.A 96-5197, 1997 W. 338868, at *5

(E.D. Pa. June 19, 1997). A plaintiff may present either direct
or indirect evidence to prove that he or she was subjected to

unl awful discrimnation. Pivirotto v. I nnovative Sys.. Inc., 191

F.3d 344, 352 n.4 (3d Gr. 1999). 1In an indirect evidence case
such as this, the plaintiff nmust first set forth a prima facie

case of discrimnation. Reeves v. Sanderson Pl unbi ng Products,

Inc., 530 U.S. 133, _ ; 120 S. . 2097, 2106 (2000).

Thereafter, courts apply a systemof shifting evidentiary
burdens; however, “the ultimate burden of persuading the trier of
fact that the defendant intentionally discrimnated against the

plaintiff remains at all times with the plaintiff.” Texas Dep’'t

of Cty. Affairs v. Burdine, 450 U. S. 248, 253 (1981); see also

McDonnel | Douglas Corp. v. Green, 411 U S. 792 (1973). Thi s

sane analysis is also appropriate in reverse-discrimnation

cases. See ladimarco v. Runyon, 190 F.3d 151, 158 (3d Grr.

1999) .

McDonnel | Dougl as established an all ocation of the

burden of production and an order for the presentation of proof
in discrimnatory treatnent cases, which was clarified by

subsequent cases. See St. Mary's Honor Cr. v. Hicks, 509 U S.

12



502, 506 (1993). Once a prinma facie case has been establi shed,
t he def endant nust produce sone evidence of a legitimte

nondi scrim natory business reason for its action. Fuentes v.

Perskie, 32 F.3d 759, 763 (3d Cr. 1994). If this evidence is
produced, the plaintiff may survive a notion for summary judgnent
only if he or she "produce[s] sufficient evidence to raise a
genui ne issue of fact as to whether the enployer's proffered
reasons were not its true reasons for the chall enged enpl oynent

action." Sheridan v. E.1I. DuPont de Nemours & Co., 100 F. 3d

1061, 1067 (3d Cir. 1996)(en banc); cert. denied, 521 U S 1129

(1997).

A Empl oyee’s Prima Faci e Case

The Plaintiff in a discrimnation case nust first
produce sufficient evidence in order to convince a reasonable
fact finder of all elenents of a prima facie case. Long V.
Thonmson, No. CIV.A 99-CV-1693, 2000 W. 1586078, at *5 (E.D. Pa.
Cct. 24, 2000)(citing Reeves, 350 U.S. at _ , 120 S.Ct. at 2106;

Stanziale v. Jargowsky, 200 F.3d 101, 105 (3d Gr. 2000)). The

plaintiff nust show that (1) he or she is a nenber of a protected
class; (2) that he or she was qualified for the position; and (3)
that he or she was di scharged under circunstances that give rise

to an inference of unlawful discrimnation. Jones v. School Di st.

of Phila., 198 F.3d 403, 410-11 (3d GCr. 1999). Common

circunstances giving rise to an inference of unl awf ul

13



di scrimnation include the hiring of someone not in the protected
class as a replacenent, or the nore favorable treatnent of
simlarly situated col |l eagues outside of the relevant cl ass.

See Sheridan, 100 F.3d at 1066 n.5 (stating that the plaintiff

must show that the position was filled by sonmeone not in the

protected class); Josey v. John R Hollingsworth Corp., 996 F.2d

632, 638 (3d Cir. 1993)(stating that in order to succeed,
plaintiff nust show that other enployees not in a protected cl ass
were treated nore favorably).

The factual inquiry in a Title VII case is whether the
defendant intentionally discrimnated against the plaintiff.
| adi marco, 190 F. 3d at 161. Furthernore, the plaintiff cannot
rely on unsupported assertions, specul ation, or conclusory

allegations to avoid a notion for summary judgnent. See Ri dgewood

Bd. of Educ. v. N.E., 172 F. 3d 238, 252 (3d G r. 1999).

B. Empl oyver’ s Reason

If the plaintiff can establish a prim facie case, the
enpl oyer bears the burden of production with respect to a
“legitimate, nondiscrimnatory reason” for its actions. Hicks,
509 U.S. at 510. Thereafter, the plaintiff has the burden of
proof to establish that the enployer’s articul ated reason for the
adverse enpl oynent action is nmerely a pretext for discrimnmnation.
Reeves, 530 U.S. at = , 120 S. C. at 2108-2109. Under Fuentes,

the plaintiff may establish pretext by presenting evidence from

14



whi ch a factfinder could “(1) disbelieve the enployer’s
articulated legitimate reason; or (2) believe that an invidious
discrimnatory reason was nore |likely than not the notivating or
determ native cause of the enployer’s action.” Fuentes, 32 F.3d
at 764.

In order to avoid sunmary judgnent, “the plaintiff’s
evi dence rebutting the enployer’s proffered legitimte reasons
must allow a factfinder reasonably to infer that each of the
enpl oyer’s proffered nondiscrimnatory reasons . . . was either a
post hoc fabrication or otherwise did not actually notivate the
enpl oynent action.” ladinmarco, 190 F. 3d at 166 (quoting Fuentes,
32 F.3d at 764). Further, the plaintiff cannot sinply show that
t he enpl oyer’ s deci sion was unwi se or wong since the actual
i ssue is whether the enployer had a discrimnatory notive.

Keller v. Oix Credit Alliance, Inc., 130 F.3d 1101, 1109 (3rd

Cr. 1997)(en banc). The Plaintiff “nust denonstrate such
weaknesses, inplausibilities, inconsistencies, incoherencies or
contradictions in the enployer’s proffered legitinmte reasons”
that the factfinder could rationally find them unbelievable and
could infer that the enployer did not act for the non-

di scrim natory reasons proffered. 1d. (quoting Fuentes, 32 F.3d
at 765). In order to survive summary judgnent, the plaintiff
nmust show t hrough adni ssi bl e evidence that the enpl oyer’s

articul ated reason was not nerely wong, but that it was “so

15



plainly wong that it cannot have been the enpl oyer’s real
reason.” Jones, 198 F.3d at 413 (quoting Keller, 130 F.3d at
1109).

C. Application

Inits Reply, Defendant notes that Plaintiff ignores
evidence that three black nechanics in the engi neering
departnent, including Bivens, were also termnated or resigned in
lieu of termnation for falsification of conpany records. (Def.’s
App. Ex. 34 § 4.) Because that evidence shows that simlarly
situated individuals outside of the protected class were treated
simlarly and were not treated nore favorably than Plaintiff,

Def endant states that Plaintiff cannot establish a prima facie

case. ladimarco v. Runyon, 190 F.3d 151, 161 (3d Gr. 1999). 1In

fact, Plaintiff has not shown any simlarly situated non-white
enpl oyees who were not termnated after falsifying conpany
docunents. In his Response, Plaintiff overlooks the fact that
three bl ack nmechanics were also termnated or resigned in |lieu of
termnation for commtting the sane offense as Plaintiff.
Plaintiff does claimthat, in general, he was subjected to |ess
favorable treatnment in conparison to bl ack enpl oyees. For
exanple, Plaintiff clains that he was nade to clean the fountain
by hinself. However, as Defense points out, even if this tended
to establish discrimnation, Plaintiff ignores the fact that two

of his black co-workers also had to clean the fountain by

16



t hensel ves at various tines. (Doe Dep. at 21-22; Fetlow Dep. at
22.) Plaintiff also clains that three black enpl oyees woul d not
help himclean up after he installed the “snoke eater”, and that
hi s supervisor, Shedrick, later stated that Plaintiff had to
personal ly clean up any debris that he left behind. Plaintiff
does not explain how this, even if true, is unfavorable treatnent
based upon his race. As the Defendant correctly argues, sinply
because ot her enpl oyees were not required to aid Plaintiff in his
wor k does not nean that he was discrimnated against. Further,
after Plaintiff reported the incident between Plaintiff and
McLauren in the cafeteria to Stinson, Plaintiff clains that
Stinson “admtted that plaintiff conplained to himabout this
raci ally harassing incident, as docunented in Stinson’s own
handwitten notes . . . .” (Pl.’s Reply at 6.) However,
Stinson’s notes do not nention race and in fact the notes state
that Plaintiff “stated that this may not be harassnent.” (Pl.’s
Ex. 6.)

To support his “less favorable treatnent argunent”,
Plaintiff also argues that Bivens was not given the sane
di scipline for confrontations involving Bivens and Plaintiff.
However, the record reveals that Bivens received a verbal instead
of a witten warning because he had no prior disciplinary record
whereas Plaintiff received a witten warning because he had a

di sciplinary history. (Mazuk Dep. at 78-79.) This evidence

17



presented by Defendant is unrebutted by Plaintiff.

Plaintiff further clains that he was subject to a
“constant barrage of harassment and discrinmnation.”® (Pl.’s Reply
at 9.) However, these uncorroborated statenents were allegedly
made by enpl oyees and not by managenent. Plaintiff also clains
that both Savage and the engineer in charge of Bivens told him
that it was no use for Plaintiff to conplain because he was
white. Neither of these nen are nmanagenent either, and although
Savage reported Plaintiff's falsification of conpany records,
there is no evidence that he was involved in the actual decision
to discharge Plaintiff. Furthernore, the only proof of these
statenents is fromPlaintiff’s deposition. Regardless of their
truth, the statenments do not show t hat Defendant treated
simlarly situated individuals differently. In Walden v.

Georgia-Pacific Corp., 126 F.3d 506 (3d Cr. 1997), cert. denied,

523 U.S. 1074 (1998), the court stated that “[s]tray remarks in

the workplace . . . cannot justify requiring the enployer to
prove that its . . . decisions were based on legitinmate
criteria.” 1d. at 513 (quoting Price Waterhouse v. Hopkins, 490

U S 228, 277 (1989)). Plaintiff never once foll owed Defendant’s

witten anti-harassnment policy by stating in witing or

6 Plaintiff points to statenents all egedly nade by co-
workers that Plaintiff was a “skinhead,” that “Farrakhan is
better than the Pope,” and that “Islamis going to rule.”

18



docunenting any clains of racial discrimnation or harassnment.’
Lastly, Plaintiff attenpts to show di sparate treatnent
by conparing discipline inposed on various enpl oyees. For
exanple, Plaintiff clains that he conpl ained to managenent that a
bl ack co-worker failed to performa task assigned to himand that
he | eft conpany property w thout perm ssion. (Turgeon Dep. at
365-366, 374-376.) Plaintiff clains that, to his know edge,
managenent did not investigate these alleged infractions. (1d.)
Plaintiff conpares this incident to a white co-worker’s di scharge
for falsification of payroll records and for | eaving conpany
property w thout authorization. (Pl.’s Ex. 10.) Plaintiff again
sel ectively ignores the simlar discipline given to three bl ack
co-workers in his departnent who were di scharged for
fal sification of conmpany records. (Def.’s App. Ex. 34 14.)
Furthernore, Plaintiff admts that he | acks know edge of whet her
the bl ack co-worker had perm ssion to | eave conpany property.
(Turgeon Dep. at 375-376.) Plaintiff also asserts that Bivens
was not disciplined for failing to call out for work on three
occasions while a white co-worker received a verbal warning for
the sanme offence. (Turgeon Dep. at 371-372.) However, Plaintiff
is not managenent and therefore |acks personal know edge of the
specific facts in those cases.

Furthernore, individuals, in order to be conpared, mnust

7" See Def.’s Ex. 16 at 27.
19



be simlarly situated. 1In order to be simlarly situated, the
i ndi vi dual s conpared nust “have engaged in the sane conduct

W t hout such differentiating or mtigating circunstances that
woul d di stinguish their conduct or the enployer’s treatnent for

it.” Bullock v. Children’s Hosp. of Phila., 71 F. Supp.2d 482,

489 (E. D. Pa. 1999)(internal quotations omtted). To establish
that he was treated | ess favorably because of his race, Plaintiff
must show t hat non-whites accused of falsifying docunents were

not termnated. See Flagg v. Control Data, 806 F. Supp. 1218,

1223 (E.D. Pa. 1992), aff’'d 998 F.2d 1002 (3d Cir. 1993), cert.
deni ed, 510 U. S. 1052 (1994)(stating that plaintiff failed to
establish a prima facie case because he failed to show “that a
white male field technician had his driver’s |icense suspended

and was not termnated.”); R ddick-Battle v. Dep’'t. of Navy, No.

Cl V. A 95-7488, 1996 W. 502241 at *4 (E.D. Pa. 1996) (finding that
the plaintiff failed to show that other non-mnority enpl oyees,
simlarly situated to the plaintiff, were treated differently for
the sanme offense because “there was a conplete | ack of evidence
to indicate that other enpl oyees who assaulted co-workers were
not termnated). The mgjority of Plaintiff’s clains of

di scrimnation and di sparate treatnent are based upon his own
undocunent ed assertions contained in his own deposition.
Plaintiff cannot rely on specul ati on and concl usory all egations

to avoid a notion for summary judgenent. Ri dgewood, 172 f.3d at
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252.

Plaintiff fails to carry his burden of proof in
establishing a prima facie case of enploynent discrimnation
because he does not prove that he was di scharged under
circunstances giving rise to an inference of discrimnation. This
is especially evident because Plaintiff was replaced by another
whi te enpl oyee and because Bivens and two ot her nechanics were
termnated or resigned in lieu of termnation for their first
of fense of falsifying the PMsheets, while Plaintiff was
termnated after his second offense of falsifying the PM sheets.
In addition, of the five individuals involved in detecting
Plaintiff’s falsification of conpany records and disciplining
Plaintiff, only two were black, and one of themoriginally hired
Plaintiff. Lastly, H nes, who was white, nade the final decision
to termnate Plaintiff. Therefore, Plaintiff has failed to
establish a prima facie case of discrimnation.

Even if Plaintiff had been able to establish a prinma
facie case of discrimnation, Defendant proffers a non-pretextua
reason for Plaintiff’s termnation, falsification of conpany
docunents.® This was Plaintiff’'s second witten warning for
fal sifying conpany docunents and al t hough Def endant coul d have

previously termnated Plaintiff for his first violation, it chose

8 Falsification of conpany docunents is a term nable offense
under Defendant’s rules. (Def.’s App. Ex. 16 at 22.)
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not to do so. Also, under Defendant’s progressive discipline
policy, Defendant could have term nated Plaintiff because he
received three witten warnings within a twelve nonth peri od.
(Def's App. Ex. 29 7 4, Def's App. Ex. 34 7 5, Def’'s App. Ex. 38
5 Def's App. Ex. 39 T 5.)

Plaintiff has not provided any evidence that Defendant’s
proffered reason for term nation was pretextual. The only defense
Plaintiff raises is that he did not falsify the docunents. In an
attenpt to show that his term nati on was based on discrimnatory
ani nus and that he was the victimof a conspiracy, Plaintiff
clains that he and his co-workers were to put the start date of a
proj ect under the heading “finish date” on the PM sheet and by
doing this he was followi ng orders and not falsifying docunents.
However, neither Plaintiff’s coworkers nor his supervisors agree
that this was the practice. Also, the record reveal s that
Plaintiff’s supervisors conducted at |east three investigations
into the facts surrounding the falsification of conpany records
charge leading to Plaintiff’s termnation. Thus, Plaintiff has
failed to provide evidence fromwhich this Court could reasonably
di sbelieve the enployer’s articulated legitimte reason. See
Fuentes, 32 F.3d at 76.

D. Plaintiff’s Retaliation Caim

Lastly, Marriott noves for sunmmary judgnment of

Plaintiff's retaliation claimon the basis that Plaintiff fail ed
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to exhaust his adm nistrative renedies with respect to this claim
As Defendant notes, Plaintiff admts that he never asserted a
retaliation claimwhen he filed his discrimnation charges with
the EEOCC and PCHR or with this Court. (Def.’s Reply at 25, citing
Pl.”s Resp. at 32). 1In response, Plaintiff argues that his
failure to exhaust his admnistrative renedies is irrel evant
because “the evidence adduced . . . is sufficient for a
retaliation claimas plaintiff has shown that once he began
conpl ai ning to managenent about racial discrimnation and
harassnent, defendant began subjecting himto unfairly harsh
criticism discipline and ultimately termnation.” (Pl.’ s Resp.
at 32).

"It is a basic tenet of admnistrative |law that a
plaintiff nust exhaust all required adm nistrative renmedi es before

bringing a claimfor judicial relief." Fosburg v. Lehigh Univ.,

No. CIV.A 98-CV-864, 1999 W. 124458 at *5 (E.D. Pa. Mar. 4,

1999) (quoting Robinson v. Dalton, 107 F.3d 1018, 1020 (3d Gr.

1997)). In a case such as this where a retaliation claimhas not
been specifically asserted in the adm nistrative charge of
discrimnation, the relevant inquiry for determ ning whether a
plaintiff can later present the claimto the court is “whether the
acts alleged in the subsequent suit are fairly within the scope of
the prior EEOC conplaint, or the investigation arising therefrom?”

Hol ness v. Penn State Univ., No. ClV.A 98-2484, 1999 W. 270388 at
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*3 (E.D. Pa. May 5, 1999)(citing Walters v. Parsons, 729 F.2d 233

(3d Cr. 1994)(per curianm; see also Douris v. Brobst, No.

Cl V. A 99-3357, 2000 W. 199358 at *3 (E.D. Pa. Feb. 14, 2000).

Def endant contends that because Plaintiff failed to
raise the retaliation issue at the appropriate tine, he is
precluded from bringing such a claimnow. Further, according to
Defendant, Plaintiff has produced no evidence tending to show that
the acts alleged in this litigation were within the scope of the
charge filed with the PCHR or the investigation arising therefrom
(Def. Reply at 26.) As an exanple, Defendant points to the fact
that on the PCHR Charge Form Plaintiff checked only the boxes for
race and col or discrimnation and did not check the retaliation
box. (Def.’s Mem at 32). Defendant also notes that Plaintiff
only asserted that he was discrimnated agai nst on the basis of
race, and not that he was subjected to retaliatory conduct on both
the Statenment of Particulars and the Anended Particulars. (Def’s
Ex. 41.) Plaintiff’s current retaliation claimwas never raised
before, nor investigated by, the EECC or PCHR Therefore,
Plaintiff’s claimof retaliation does not fall within the scope of
his prior EEOC or PCHR conplaints or those agencies’

investigations. Antol v. Perry, 82 F.3d 1291, 1295 (3d Cir.

1996); Douris, 2000 W. 199358, at *3; Fieni v. Pocopson Home, No.

Cl V. A 96-5343, 1997 W. 220280 at **5-6 (E.D. Pa. April 30, 1997).

Accordingly, Plaintiff is barred fromasserting a retaliation
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claimin this action.

V. CONCLUSI ON

For the foregoing reasons, Defendant’s Mdtion for
Summary Judgnent is granted.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

SCOT TURGEON, : ClVIL ACTI ON
Plaintiff, :
V. : NO. 99- 4401

MARRI OTT HOTEL SERVI CES,
I NC. ,

Def endant .

ORDER

AND NOW this 27th day of Decenber, 2000, upon
consi deration of Defendant Marriot Hotel Services, Inc.’s
(“Marriott”) Motion for Summary Judgnment (Dkt. No. 10), and al
Responses and Replies thereto, it is hereby ORDERED that the
Motion is GRANTED and that judgnent is entered in favor of

Def endant Marriott and against Plaintiff Scot Turgeon.

BY THE COURT:

Robert F. Kelly,



