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A former officer and director of a manufacturing
corporation sues for post-retirement benefits allegedly owed him
under the corporation's bylaws. The parties' dispute centers on
the actual content of the bylaw in question and the |egal
rel ati onship between the plaintiff and the defendant. W here

consider the parties' cross-notions for sunmary judgnent.

| . Factual Background?

A H dive Franklin's Hi story
Wth SKF USA and Rel ated Entities

H dive Franklin, the plaintiff in this case, is a
subj ect of the United Kingdom who is now sixty-six years old,
Joint Stip. of Facts § 1. In 1979, Franklin began work with SKF
UK Ltd., a subsidiary of the Swedish firm AB SKF, as Managi ng
Director in the United Kingdom Affidavit of H dive Franklin
3. AB SKF and its subsidiary firnms are manufacturers primarily

engaged in the maki ng of bearings.

'Al t hough the parties differ sharply on the | ega
interpretation of the events di scussed below, there are no
di sputes as to any issue of fact material to the issues. As wll
readily beconme apparent, our jurisdiction is founded upon
di versity.



In 1985, Franklin canme to the United States, where he
assuned several positions with AB SKF subsidiaries. On Cctober
18, 1985, he becane president of SKF USA, the defendant in this
case, a position in which he served until Decenber 31, 1988,
Joint Stip. of Facts f 10. Also on Cctober 18, 1985, Franklin
becane a director of SKF USA, a position in which he served until
March 30, 1993, Joint Stip. of Facts 7, see also Ex. 14 to
Def.'s Mot. for Sunm J. (mnutes of SKF USA Board of Directors
nmeeting of Cctober 18, 1985). From Cct ober 1985 until 1991,
partially coincident wth his service as president of SKF USA,
Franklin al so served as president of SKF North Anmerica, a conpany
AB SKF created to manage and direct AB SKF's three corporate
subsidiary operations in North Anerica, SKF USA, SKF Canada,
Inc., and SKF Mexico SA, Affidavit of H Cdive Franklin 1 4 & 5.

After concluding his termof service as president of
SKF USA at the end of 1988, Franklin remained president of SKF
North America, which at that tine, and pursuant to a corporate
realignnment within the SKF fam |y of conpanies, had assuned
responsibility for managing all of AB SKF's gl obal subsidiaries
within the specialty bearings division, Affidavit of H dive
Franklin 77 11 & 12.°2 During the whole time of Franklin's

service in the United States, SKF North Anmerica paid himand he

That is, where previously SKF North America had been
geographically responsible for the operations of SKF subsidiaries
in North Arerica, after the realignment at the end of 1988 it was
no | onger responsible for North American continental operations
but rather was functionally responsible for all of SKF s
speci alty bearing operations worl dw de.
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wor ked out of an office in Pennsylvania, Joint Stip. of Facts
8. On January 1, 1992, Franklin was reassigned to SKF
Headquarters in Got henberg, Sweden, as the Executive D rector of
SKF Speciality Division, Ex. H Pl.'s Mdt. for Summ J. (contract
of enpl oynent for period January 1992 through February 1994).

On March 30, 1993, Franklin retired as a director of
SKF USA, at which tinme he was 59 years of age, Joint Stip. of
Facts 1 7, Ex. 18, Def.'s Mot. for Summ J. (m nutes of March 30,
1993 SKF USA sharehol der's neeting).

B. SKF USA, Its Bylaws, and Directors' Conpensati on

SKF USA is a Delaware corporation authorized to do
busi ness in Pennsylvania, with a principal place of business in
Norri stown, Pennsylvania, Joint Stip. of Facts { 2, and has been
| ocated and operated in Pennsylvania since 1933, Joint Stip. of
Facts 1 5.° SKF USA is a subsidiary of AB SKF, which owned, as
of 1993, nore than 95% of SKF USA' s outstandi ng stock, Ex. 19,
Def.'s Mot. for Summ J.

In February 1976, at the recommendation of F. Janes
Ski nner (then the president and a director of SKF USA), SKF USA's
board of directors unaninously resolved to anend Article |11,
section (5) of the corporation's bylaws, entitled "Conpensation”,

to permt the Board of Directors to pay an annual retainer fee to

%Until 1985, SKF USA was naned SKF Industries, Inc.,
Joint Stip. of Facts 1 3. For the purposes of this Menorandum
we W ll refer to this corporate entity only as "SKF USA" w t hout
regard to whether it was at the pertinent tine operating as SKF
| ndustries, Inc.



certain directors. The anended text of Article Ill, section (5)
read:

An annual retainer fee may be paid directors,
as such, for their services, as determnm ned by
resolution of the Board of Directors. 1In
addition, a fixed sum and expenses of
attendance, if any, may be all owed for
attendance at each regul ar or special neeting
of such Board, as determ ned by resol ution of
the Board of Directors.

Ex. 12, Def.'s Mot. for Sunm J. at SKF00164 (m nutes of SKF USA
board neeting of Feb. 10, 1976).

In February 1984, the Board of Directors again
unani nously voted to amend bylaw Article Ill, section (5) in
order to provide for post-retirenent conpensation for certain
directors. The new anmended version read:

Conpensation. An annual retainer fee may be
paid directors, as determ ned by resol ution
of the Board of Directors. |In consideration
of his past service as a director and his
continued availability as a consultant to
render advice to the Board, a director, upon
his retirement fromthe Board at age 70,

shall be eligible to receive the annual
retainer paid himat the time of his
retirenment, for life, provided he shall have
had at |east five years of continuous service
as a director. |If a director shall retire
fromthe Board prior to age 70, he shall be
eligible to receive one-half of the annual
retainer paid himat the time of his
retirenment, for life, provided he shall have
had at |east five years of continuous service
as a director. Unless otherw se specified by
resolution of the Board of Directors, post
retirement conpensation to directors as
herein provided shall be paid quarterly.

Ex. 13, Def.'s Mot. for Sunm J. at SKF00181 (m nutes of SKF USA
Board neeting of Feb. 13, 1984). Bylaw Article IIl, section (5)



was again anended in 1986 to add additional |anguage preventing a
retired director fromassigning his interest in his post-
retirement incone, but this anmendnent did not affect the
operative | anguage quoted above, Ex. 15, Def.'s M. for Summ J.
(mnutes of SKF USA Board neeting of Decenber 11, 1986). *
Consequently, the parties agree that it is the portion of Article
I11(5) quoted above that governs the dispute between the parties
here over Franklin's director conpensation.

After Franklin was reassigned to Europe as director of
SKF Speciality Division on January 1, 1992, SKF USA paid him
conpensation for his continuing nenbership on SKF USA' s Board of
Directors. SKF USA paid Franklin a "board fee" of $12,500 for
1992, as well as $4,500 for attendance at four board neetings (at

a rate of $1,125 per neeting), Ex. 21, Def.'s Mt. for Summ J.

‘Article I'll, section (5) was once again anended at a
neeting of the Board in May 1993, shortly after Franklin's
retirenment as director. This anendnent explicitly stated that
post-retirenent conpensation would be avail able for only two
cl asses of directors: (1) directors who retired fromthe board
prior to March 30, 1993 and who were receiving post-retirenent
conpensation pursuant to Article I11(5) at the tinme of
retirenment; and (2) outside directors (defined as directors
ever enpl oyed by" SKF USA) who were elected to serve as a
director at the March 30, 1993 sharehol der neeting and who are
otherwi se eligible to receive post-retirenent conpensation
pursuant to Article I111(5), Ex. 20, Def.'s Mdt. for Sunm J.

(m nutes of SKF USA board neeting of May 6, 1993). The effect of
t hi s amendnment woul d appear to be to end the practice of
providing post-retirenment director's conpensati on. However, SKF
USA has explicitly eschewed reliance on this anendnent of Article
I11(5) as a defense to Franklin's instant claimfor conpensation,
Def.'s Mem of Law at 12 n.5, and we therefore need not further
consider its effect.
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at SKF00517° (spreadsheet showi ng paynents made to SKF USA board
menbers in 1992), Ex. 39, Def.'s Mot. for Summ J. (letter of
Dec. 12, 1991 fromd |l e Ranang, G oup Personnel Director, to
Al len G Belenson of SKF USA) (stating that Franklin should
receive a "Board fee from SKF USA from 1992. The sane | evel as
the other SKF nenbers."), Ex. 40, Def.'s M. for Summ J.
(letter of Feb. 26, 1992 from A | e Ranang, G oup Personne
Director, to H dive Franklin) (stating "As a Board nenber of
SKF USA, Inc you have a fee of 12 500 USD from 1992-01-01. The
anount will be paid in Decenber."). Franklin also received a
"board nenber fee" of $3,125 for the first quarter of 1993, in
addition to a paynment of $1,125 for attendi ng one board neeting,
Ex. 41, Def.'s Mot. for Summ J. (letter of May 13, 1993 from
U f-Goran Ericsson of SKF G oup Headquarters to John Lonati of
SKF USA) (stating that "Tormy H Karlsson and H Cive Franklin are
both entitled to a board nenber fee for the first quarter of
1993, i e USD 3 125.- plus USD 1 125.- for attendance to [ sic]
one board neeting (USD 4 250.- each.)")

It is undisputed that SKF USA has refused to pay
Franklin any post-retirenent conpensation since his departure

fromthe Board of Directors in 1993, Joint Stip. of Facts § 14.

®The defendant has hel pful | y Bates-nunbered each page
of its exhibits, and we refer to these nunbers when naki ng
pi npoint citations to these materials.

6



1. Analysis®

As an introduction to our analysis here, and to clarify
the manner in which we will proceed, we first outline the
parties' basic argunents.

Franklin's argunent is straightforward. He clains that
Pennsyl vania | aw applies to this action and that under
Pennsyl vania | aw we nust interpret corporate byl aws, absent
anmbiguity, by their plain |anguage. ’ Here, Franklin argues, the
pl ain | anguage of Article I11(5) nmandates that a director who
retires fromthe board prior to the age of 70, as Franklin did,

and who had nore than five years of continuous service as a

® A summary judgment notion should only be granted if we
conclude that "there is no genuine issue as to any material fact
and that the noving party is entitled to judgnent as a matter of
law," Fed. R Gv. P. 56(c). In a notion for sumary judgnent,
the noving party bears the burden of proving that no genui ne
issue of material fact is in dispute, see Matsushita El ec. |ndus.

Co. Ltd. v. Zenith Radio Corp., 475 U S. 574, 585 n.10 (1986),
and all evidence nust be viewed in the |ight nost favorable to

t he nonnoving party, see id. at 587. Once the noving party has
carried its initial burden, then the nonnoving party "mnmust cone
forward with 'specific facts showing there is a genuine issue for
trial,"" Mtsushita, 475 U S. at 587 (quoting Fed. R Civ. P.
56(e)) (enphasis omtted); see also Celotex Corp. v. Catrett, 477
U S 317, 324 (1986) (holding that the nonnoving party nust go
beyond the pleadings to show that there is a genuine issue for
trial).

The nere existence of sone evidence in support of the
nonnovi ng party will not be sufficient for denial of a notion for
summary judgnent; there nust be enough evidence to enable a jury
reasonably to find for the nonnoving party on that issue, see
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249 (1986).
However, we must "view the underlying facts and all reasonable
inferences therefromin the Iight nost favorable to the party
opposi ng the notion." Pennsylvania Coal Ass'n v. Babbitt, 63 F. 3d
231, 236 (3d Cr. 1995).

I'n the alternative, he argues that Del aware |aw
mandates the sanme interpretation
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director, as Franklin had, is then eligible to receive for life
an annual paynent of one-half the annual retainer he was
receiving at the tine of his retirenment. Thus, clains Franklin,
since he neets the conditions established by Article I11(5), he
shoul d receive the paynents provided for in that byl aw

For its part, SKF USA first argues that Del aware | aw
controls our interpretation of SKF USA' s byl aws, since SKF USA is
a Del aware corporation. It then contends that Del aware | aw
permts a corporation effectively to anmend its bylaws by a course
of conduct,® and that in fact SKF USA amended Article I11(5)
t hrough a course of conduct in which SKF USA paid directors
retainer fees and post-retirenent conpensation only to "outside"

directors, but not to "inside" directors.®

Frankl i n, SKF USA
mai ntai ns, was an "inside" director until 1992 and for that
reason, and because he did not have five years consecutive
service as an outside director, was not eligible to receive post-
retirenment conpensation

In order to evaluate these contrary positions, we
address in turn a nunber of issues. First, we exam ne the choice
of law applicable to the issues here. Second, we exam ne

Franklin's relationship with SKF USA. Third, we use applicable

law to interpret the neaning of Article I11(5). Finally, we

! n the alternative, it argues that Pennsylvania | aw
mandat es the sanme interpretation

W will further discuss the neaning ascribed to these
terns bel ow.



apply Franklin's status to our interpretation of Article I11(5)

to determ ne whether he is eligible for post-retirenent paynents.

A. Choi ce of Law

As a federal court sitting in the Comonweal t h of
Pennsyl vani a, we enpl oy Pennsylvania's choice of lawrules. "In
cases where the substantive |aws of Pennsylvania conflict with
those of a sister state in the civil context !, Pennsylvania
courts are to take a fl exible approach which permts anal ysis of
the policies and interests underlying the particular issue before

the court,” Larrison v. Larrison, 750 A 2d 895, 898 (Pa. Super

2000) (citing Giffith v. United Airlines, 203 A 2d 796, 805 (Pa.

1964)). The Pennsyl vani a approach conbi nes the net hodol ogi es of
t he "governnent interests analysis” and the "significant

rel ati onshi p" approach, and requires both that we assess the
contacts between the various states and the cause of action
"qualitatively rather than quantitatively” and that we anal yze
the extent to which one state rather than another has
denmonstrated through its policies a priority in interest in the

application of its law, Normann v. Johns-Mnville Corp., 593 A 2d

890, 893 (Pa. Super. 1991).

YW note with respect to this that both parties make
passing clainms, arguing in the alternative, that even if we
accept the choice of |aw urged by their opponent, the | aw of that
state al so supports their desired interpretation of the byl aws.
Not wi t hst andi ng t hese contentions, we find that given the
subtleties of interpretation required, there is a genui ne
conflict between the | aws of Pennsylvania and Del aware with
respect to the issues at play here, and we will therefore proceed
wi th our choice of |aw analysis.
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Leavi ng these principles aside for the nonent, we pause
to consider SKF USA's argunent that 15 Pa. Con. Stat. Ann. 8§
4145(a) requires us to apply the law of SKF USA's state of
i ncorporation -- Delaware -- to the issue of the interpretation
of SKF USA's byl aws, bypassing the standard choice of |aw
analysis. 15 Pa. Con. Stat. Ann. 8§ 4145, entitled "Applicability
of certain safeguards to foreign domciliary corporations,"”
states in relevant part:

(a) Ceneral Rule.- The General Assenbly
hereby finds and determ nes that foreign
domciliary corporations substantially affect
this Conmonweal th. The Courts of this
Commonweal th shall not dismiss or stay any
action or proceedi ng brought by a sharehol der
or representative of a foreign domciliary
corporation, as such, against the corporation
or any one or nore of the sharehol ders or
representatives thereof, as such, on the
ground that the corporation is a foreign
corporation for profit or that the cause of
action relates to the internal affairs

t hereof, but every such action shall proceed
with |ike effect as if the corporation were a
domestic corporation. Except as provided in
subsection (b), the court having jurisdiction
of the action or proceeding shall apply the

| aw of the jurisdiction under which the
foreign domciliary corporation was

I ncor por at ed.

(b) (Reserved)

Upon consideration, we find that this statutory
provi si on does not conpel our decision here. By its plain
| anguage, this statute refers to a particular set of cases,
namel y those "brought by a sharehol der or representative of a
foreign domciliary corporation, as such, against the corporation

or any one or nore of the shareholders or representatives
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thereof, as such.” There is no suggestion here that Franklin
brought his suit in his capacity as a sharehol der or
representative of the corporation, and therefore 15 Pa. Con.
Stat. Ann. 8 4145 is, by its plain |anguage, not directly
applicable to this case.

We nust therefore | ook to general Pennsylvania choice
of law rules to determ ne which state's |aw applies here. This
requires that we exam ne the contacts between the rel evant states
and the action, and al so consider the interests each state has in
the action. Pennsylvania's contacts with this action include
that SKF USA' s principal place of business, as well as other
corporate facilities, are located in Pennsylvania and that

Franklin's entire enploynent with SKF USA was conducted in

We note that we have only been able to | ocate one
Pennsyl vani a case applying 15 Pa. Con. Stat. Ann. 8§ 4145, [In re
Estate of Hall, 731 A 2d 617 (Pa. Super. 1999), which is the main
case to which SKF USA cites in presenting its argunent under §
4145. However, In re Estate of Hall was a suit against a
corporation by a sharehol der of that corporation regarding the
price that the corporation's bylaws required the corporation to
pay to buy back the shareholder's shares. Since In re Estate of
Hall was therefore a suit by a sharehol der, as such, against the
corporation, it fell neatly within 8§ 4145's anbit, where this
case does not. To the extent that 15 Pa. Con. Stat. Ann. 8§ 1103
includes a director of a corporation within the definition of
"representative" for statutory purposes, we observe that Franklin
iIs suing SKF USA at nost in his capacity as a fornmer director, a
position clearly not included within the definition of
"representative" for purposes of § 4145.
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Pennsyl vani a. > Delaware's contact with this action is that SKF
USA was incorporated in that state. ™

G ven these contacts, we conclude that we should apply
the |aw of Delaware to the dispute here. W begin by noting that
contacts are evaluated qualitatively, and not quantitatively;
therefore, the fact that Pennsylvania has nore contacts with this
di spute than does Delaware is not directly relevant to the
anal ysi s under Pennsylvania choice of |aw rules.

On the other hand, Del aware's contact as the state of

i ncorporation, given the nature of the dispute before us, is of

2To the extent that Franklin's enploynent is an issue
here, we would want to exam ne the contacts created by his
contracts of enploynent. Pursuant to section 188 of the
Rest atenent (Second) of Conflict of Laws, we would exam ne such
factors as the place of contracting; the place of the contract's
negotiation; the place of performance; the |location of the
subject matter of the contract; and the donmicile, residence,
nationality, place of incorporation and place of business of the
parties. As noted in the text, the "place of performnce"” and
"l ocation of the subject matter" were Pennsylvania, and SKF USA
is a domciliary of Pennsylvania. As will be discussed bel ow,
SKF USA is also domciled in Delaware, by virtue of its
i ncorporation there. Although SKF USA has provided as exhibits
copies of Franklin's various enploynent contracts, Exs. 31-36,
Def.'s Mot. for Sunm J., the parties do not discuss the place of
the contracting or the contracts' negotiation; in our
circunmstances this is not readily apparent given the
international nature of the parties to the contract (for exanple,
AB SKF was a signatory to each of the contracts). For our
pur poses, the absence of this information is not significant.
Moreover, and as we note below, to the extent there is a
"contract" at issue here, it is not any of Franklin's contracts
of enpl oynent but rather the corporate byl aws thensel ves.

There is no dispute that Del aware has no ot her
connections to this case outside of its being the state of
i ncorporation; there is no claim for exanple, that Franklin
wor ked in Del aware or that SKF USA has any operations in
Del awar e.

12



transcendent qualitative significance. The parties here differ
on the proper interpretation of a Delaware corporation's byl aw,
and the conpensation that the corporation owes its directors. *
These questions are clearly associated wwth the firm s internal
governance and are therefore quintessentially ones associ ated
wWith the state in which the corporation chose to incorporate
itself. Therefore, Delaware's contact with this dispute has
greater weight in our choice of |aw analysis than the fact that
SKF USA' s principal place of business is in Pennsylvania or that
Frankl i n worked there.

Wth respect to the interest each state holds in the
i ssues before us, we note first that Del aware has a cl ear
interest in regulating the internal affairs of those entities
i ncorporated under its laws. Pennsylvania, on the other hand,
has a nore attenuated interest. Wile we found above that 15 Pa.
Con. Stat. Ann. 8§ 4145 does not directly apply to our
ci rcunstances, that provision also shows that the Pennsyl vani a
Ceneral Assenbly recognizes that certain matters, internal to a
corporation, are properly adjudicated under the |laws of the state

of incorporation, rather than under Pennsylvania | aw, even though

“Al t hough this action would appear to be in the nature
of a claimof breach of contract, it is interesting to note that
Franklin's Conplaint did not specify the nature of the action.

Rat her, the Conplaint set forth a series of paragraphs under the
heading "All egations of Fact"” and followed themimediately by an
ad dammum cl ause. I n any event, even to the extent that we view
this as a contract matter, the "contract” is exactly the byl aw
provi sion regarding director's conpensation, and thus our
resolution of the clainms here inevitably involves construing that
byl aw.
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the case is ongoing in a Pennsylvania court. Mreover, the
plaintiff in this case, though associated wi th Pennsylvani a by
virtue of his work here, was an integral part of the very

i nternal corporate governance structure at issue here. This is
therefore not a case where SKF USA is sued by a "stranger” who is
a Pennsylvania citizen, in which case Pennsylvania's interest in
protecting its citizen through the application of its |aws woul d
be nmuch stronger.

On the basis of Delaware's stronger interest in this
case, and its qualitatively greater contacts with it, we find
that Del aware | aw should apply to the parties' dispute over the
meani ng of SKF USA's bylaw Article I11(5) and its application to
Franklin as a fornmer director of the firm W note that this

outconme accords with what section 302(2) of the Restatenent

(Second) of Conflict of Laws suggests, to wit, that in general

that state of incorporation wll have the nost significant
relationship to issues associated with the powers and liabilities

of a corporation.

B. Franklin's Relationship with SKF USA

As discussed at the outset, Franklin was a director of
SKF USA from Cctober 18, 1985 until March 30, 1993. He was
president of SKF USA from Cctober 18, 1985 until Decenber 31,
1988, and thereafter reverted to his continuing role as president
of SKF North Anerica. On January 1, 1992, Franklin, though still

a SKF USA director, was assigned away from SKF North America and
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to another SKF entity in Europe. He retired from SKF USA's Board
of Directors on March 30, 1993.

SKF USA, as we will explore below, clains that it has
by a course of conduct anended Article I11(5) of its bylaws so as
tolimt the paynent of directors' retainers and post-retirenent
conpensation to certain classes of directors, and in particul ar
that these paynents have been nade only to "outside" but not to
"inside" directors. W therefore nust as a prelimnary matter
di scuss how Franklin's association with SKF USA affected his
status as an "outside" or "inside" director.

The first step is to assign a neaning for these terns.
O course, since it is SKF USA that is using them™, we |ook for
definitions it has assigned. In its brief, SKF USA does not pin
itself down to precise definitions for the terns "outside" and
"inside" directors. Instead, it refers to the declarations nade
by various current and former SKF USA officers and directors
regarding their own, and the corporation's, understanding of the
meani ng of these terns. Unfortunately, the understandi ngs

expressed by the different officers and directors, while simlar,

"By claiming to have anended its bylaws in such a
manner as to bring theminto play.
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are not identical,'®

and so they do not provide us with a
"definitive" definition we can use.

On the other hand, all the officers' and directors'
stat ed understandings, in addition to being simlar to one
another, are also simlar to those found in outside |egal

sources. Under Delaware |law, an "outside" director is a "non-

enpl oyee and non-managenent director,” Unitrin, Inc. v. Anerican

Gen. Corp., 651 A 2d 1361, 1375 (Del. 1995), and Black's Law

Dictionary defines "inside director” as a "[d]irector who is an

r. Janes Skinner, former president and director, who
was involved in the 1976 anendnent to Article Il11(5), stated that
it was his, and SKF USA's, understanding that an "inside"
director was "any director who was enployed by or an officer of
[ SKF USA] or who received conpensation for perform ng services
for [SKF USA] in his role as an officer or conpany insider," EX.
2, Def.'s Mot. for Summ J. T 3. Conversely, Skinner stated tha
it was his view that an "outside" director was "a director who
was not an enpl oyee or officer of [SKF USA] and who had no ot her
formal relationship with [ SKF USA] other than providing services
as a director," Ex. 2, Def.'s Mot. for Sutm J. § 3. The
definitions given by Allen G Bel enson, SKF USA's General Counse
and Corporate Secretary from 1974 to 1999, were largely the sane
as Skinner's, Ex. 3, Def.'s Mot. for Summ J. § 6.

On the other hand, Mauritz Sahlin, a nenber of SKF
USA' s Board from 1985 t hrough 1995, stated that an inside
director was sinply "a director who is an officer or enployee of
SKF USA, " Ex. 4, Def.'s Mot. for Summ J. Y 4. 1In his
decl aration, Sahlin notes that he hinself was an "outside"
director by virtue of the fact that he was enployed, during his
tenure as director, by "AB SKF, the parent conpany,” and that he
never received conpensation for perform ng services for SKF USA
in any role other than that of director, Ex. 4, Def.'s Mt. for
Summ J. | 2.

Charles E. Long, who was Chairman and a nmenber of the
Board from 1985 through 1999, stated that an "inside" director is
"a director who is an officer or enployee of SKF USA, and/or a
di rector who represents the interests of the conpany and
managenent on the board, and not the interests of sharehol ders,
whose interests are represented by the outside directors," Ex. 5,
Def.'s Mot. for Summ J. | 4.
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enpl oyee, officer or mpjor stockholder of [a] corporation” and an
"outside director” as a "[n]on-enployee director with no, or only

mnimal, direct interest in [the] corporation,” Black's Law

Dictionary at 460 (6th ed. 1990). For the purposes of defining

Franklin's role with SKF USA, then, we will define an "inside"
director as a director who is an enployee or officer of that
corporation, and an "outside" director as a director who is not
an enpl oyee or officer of that corporation.

We observe that there appears to be no dispute between
the parties that after January 1, 1992, Franklin was an outside
director of SKF USA, having as of that date comenced his
enpl oynent with a European branch of SKF and having ended his
relationship with SKF North America. ' That SKF USA itself
considered himto be an outside director at that point is

concl usively evidenced by the fact that SKF USA then began to pay

himdirector's fees, an action that, by its own theory of the

YSimilarly, because these definitions are fair
representations of those given by SKF USA's officers and
directors, we will exam ne SKF USA' s cl ai ned patterns of behavior
With respect to "outside" and "inside" directors using these
definitions. W do note that SKF USA has on sone occasi ons used
a different definition of "outside" director, since the 1993
amendnment to Article I11(5) -- which is not before us here --
defined an outside director as a director who had never been
enpl oyed by SKF USA.

8As we will discuss below, Franklin contends that he
was at all tines an outside director, and never an inside
director, of SKF USA, so the January 1, 1992 date is not
significant to his argunent, but as discussed it is clear that
SKF USA concedes that he was an outside director fromthat date
forward
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case, it would not have taken unless Franklin were an outside
di rector.

From Oct ober 18, 1985 t hrough Decenber 31, 1988,
Franklin was an inside director of SKF USA. In reaching this
concl usion, we nust address Franklin's argunent that he was never
an inside director of SKF USA. This argunent has three separate
foundations. First, Franklin notes that it is undisputed that
during his entire period of work in the United States he was paid
by SKF North Anerica and not by SKF USA; as a result, he argues,
he coul d never have been an inside director of SKF USA.  Second,
Franklin argues that his 1991 foreign service contract, Ex. G
Pl."s Mot. for Summ J., stated that Franklin was al ways enpl oyed
by SKF UK, and al so included diction stating that it controlled
all prior contracts; therefore, he clains, the provisions of this
1991 contract establish that he never worked for SKF USA and was
thus never an inside director. Third, Franklin contends that he
and representatives of SKF USA and SKF UK signed a |letter dated
April 15, 1991, Ex. E, Pl."s Mot. for Summ J., attesting to the
fact that Franklin had, since his arrival in the United States,
remai ned an enpl oyee of SKF UK; Franklin argues that this also
establ i shes that he was never an enpl oyee of SKF USA and hence
never was inside director.

None of these clained foundations, however, in fact
supports the claimthat Franklin was never an insider director.
Most fundanentally, none of these materials can erase the

undi sputed -- indeed, stipulated -- fact that Franklin was
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presi dent of SKF USA between October 18, 1985 and Decenber 31
1988. Al though, as noted above, different sources define "inside
director” slightly differently, if that term has any content

what soever it nust include a director who is al so serving as
president of the sane corporation. The fact that Franklin's
paycheck cane from another entity does not cancel out the
responsibilities of the office he held and the resulting
inplication that he was an inside director while he was
president. Simlarly, the fact that the parties signed a letter
in 1991 stating that Franklin had remai ned an enpl oyee of SKF UK
did not serve to rewite history such that Franklin was never
president of SKF USA, nor did any |anguage in his 1991 enpl oynent
contract have that effect. Thus, Franklin was an inside director
fromat |east October 18, 1985 through Decenber 31, 1988.

I n considering Franklin's argunent here, we note other
weaknesses in his clains regarding the 1991 enpl oynent contract
and the 1991 letter agreenent. Wile the 1991 enpl oynent
contract does state, "This contract renders ineffective al
previous Foreign Service contracts between the FS-Enpl oyee and
any SKF Conpany," Ex. G Pl.'s Mdt. for Summ J. at SKF01574,
this is sinply boilerplate | anguage that is included in others of
Franklin's contracts, see Ex. 33, Def.'s Mot. for Summ J. at
SKF01582 (1989 foreign service contract), Ex. 34, Def.'s Mit. for
Summ J. at SKF01585 (1988 foreign service contract), Ex. 35,
Def.'s Mot. for Summ J. at SKF01587 (1987 foreign service
contract), Ex. 36, Def.'s Mot. for Summ J. at SKFO01590 (1985
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foreign service contract). Franklin has cited to us no case | aw
to claimthat this language in a | ater-signed contract serves to
alter the terns of previous contracts; rather, it wuld seemto
us that a plain reading of the "renders ineffective" clause is
that to the extent that any prior Foreign Service contract was by
its terns still in effect between the parties on the date on
whi ch the new contract was signed, such a previous contract was
rendered ineffective by the terns of the new one. This |anguage,
then, can in no way carry the |oad that Franklin w shes to put
upon it.*®

The 1991 letter |ikew se cannot be construed as
elimnating Franklin's status as an inside director. Wth respect
to this letter SKF USA argues that it resulted fromFranklin's
concerns, which he related to SKF USA, AB SKF, and SKF UK,
regardi ng possible negative British tax treatnent of his pension
if he were not considered an enployee of a British conpany. As a
result of these concerns, SKF USA agreed to sign the letter
stating that Franklin would be deened an enpl oyee of SKF UK whil e
on assignnent in the United States, Def.'s Mem of Law in Supp.
of Mot. for Summ J. at 22. SKF USA argues, and we agree, that
this letter does not in any way foreclose the possibility that

Frankl in was sinultaneously enpl oyed by SKF USA or SKF North

More than this, while Franklin clains that the 1991
contract states that he always was an enpl oyee of SKF UK -- and
in fact states that this is the "plain neaning"” of the 1991
contract, Pl.'s Resp. to Def.'s Mot. for Sutim J. at 5 n.8 -- we
cannot find any | anguage in the agreenent that so states,
particularly not any that so states "plainly".
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Anerica. W therefore cannot conclude fromthis letter that
Franklin was never one of SKF USA's inside directors.

In any event, we have concl uded above that on the
undi sputed facts, Franklin was an inside director of SKF between
Cctober 18, 1985 and Decenber 31, 1988, ?° and that he was an
outside director of SKF USA from January 1, 1992 until his
retirement on March 30, 1993. This |eaves Franklin's status for
t he period between January 1, 1989 and Decenber 31, 1991 to be
determ ned. However, to the extent that there is any dispute
between the parties on any fact regarding Franklin's status for

this period, we find that it is not material to our resolution of

this case, and we will not further analyze it.? Instead, we
wi Il nove forward to exam ne whether SKF USA in fact anended
byl aw Article I11(5) through a course of conduct.

C. Interpretation of Article II11(5)

1. Coul d SKF USA Amend
Article 111(5) By a Course of Conduct?

Generally, Delaware | aw holds that corporate charters

and bylaws are interpreted using the sane principles used to

®Again, this conclusion arises fromthe stipul ated
fact that Franklin was SKF USA's president for that period of
time; while there may be di sputes between the parties as to his
exact enployer during that tinme, this dispute is not material to
our deci sion here.

I ndeed, to a certain extent, this entire discussion
regarding Franklin's status as an "inside" or "outside" director
is not relevant to our resolution of this case, as wll be seen
bel ow. Nonet hel ess, given the differences between the parties on
this issue, we consider it, if only for the sake of conpl eteness.
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interpret statutes and contracts, and, therefore, when a court
finds that a bylaw s | anguage i s unanbi guous, it "do[es] not
proceed to interpret it or to search for the parties' intent

behind the byl aw," Hi bbert v. Hollywod Park, Inc., 457 A 2d 339,

343 (Del. 1983). Notwi thstanding this general rule, however,
"our courts have |long held that bylaws nmay be anended or
establ i shed by custom or by acqui escence in a course of conduct

by those authorized to enact them" |In the Matter of the

Osteopat hic Hosp. Ass'n, 195 A 2d 759, 762 (Del. 1963); see also

In re lvey & Ellington, Inc., 42 A 2d 508, 509 (Del. Ch. 1945)

("Ordinarily, a corporate by-law may be anended by inplication
and wi thout any formal action being taken by clear proof of a
definite and uni form custom or usage, not in accord with the by-

| aws regul arly adopted, and by acqui escence therein . . . .").?

2Franklin cites the "plain |anguage" rule from Hibbert
guot ed above in the text and argues that this focus on the plain
| anguage of the statute forecloses any reliance upon an anendnent
by a course of conduct, as discussed in Osteopathic Hosp. Ass'n
and lvey & Ellington. W do not agree that these two principles
are irreconcilable. Hibbert stands for the proposition that
gi ven an unanbi guous docunent, the court w Il not consider paro
evi dence concerning its neaning or the intent of its drafters.
On the other hand, the concept of anmendnment is quite distinct
fromthat of interpretation. Osteopathic Hosp. Ass'n and the
ot her cases cited establish the perinmeter of a nethod by which a
corporation may informally amend its bylaws, not an alternate
nmeans of interpreting the | anguage of a provision. That is to
say, in our scenario, that until such tinme as SKF USA did anend
Article 111 (5) by a course of conduct -- if it in fact has done
so -- the language of the original, unanmended version (that is,
the | anguage first adopted in 1984) is interpreted using the
"plain | anguage" rule pursuant to Hi bbert. At the point where
t he course of conduct has created an amendnment, however, the text
is no longer controlling not because we no | onger give voice to
its plain meaning, but because the witten text no | onger

(continued...)
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"[Usually the course of conduct relied on to effect the change
nmust have continued for such a period of time as wll justify the
i nference that the stockhol ders had know edge thereof and

inmpliedly consented thereto," |lvey & Ellington, 42 A 2d at 509.

"Clearly, however, one who contends that a witten by-Ilaw has
been anended by custom i nconsistent therewith has the burden of

establishing the existence of such a custom"™ Belle Isle Corp. V.

MacBean, 49 A 2d 5, 8 (Del. Ch. 1946).

We therefore find that under the | aw governing this
case, SKF USA may have anended Article 111(5) through a course of
conduct that established that director conpensation and post-
retirement conpensation was provided only to certain directors.
On the other hand, it appears equally clear that if there was no
such amendnment, then the clear |anguage of Article 111(5)
provides that any director retiring before the age of 70 with
five continuous years of service as a director -- a class into
whi ch Franklin indisputably falls -- should receive post-
retirenment conpensation in the annual anobunt of one-half the

3

annual retainer he received before retirenment. 2 W nust now

(. ..continued)
represents the corporation's bylaw at all

BThat is, we conclude that absent any anmendnent by a
course of conduct, the |language of Article I11(5) as adopted
regarding retirement pay to directors is indeed clear and
unanbi guous, and would, if given effect (that is, if it was not
anended), require SKF USA to pay post-retirenent conpensation to
Franklin. This result arises in the first instance fromthe
sinplicity of Article I'l1(5)"'s language itself. As quoted in the
t ext above, the provision states baldly that "If a director shal

(continued...)
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turn to the questions of whether SKF USA engaged in a course of
conduct, whether, if so, it served to anend Article I11(5), and
what, if so, the content of that anmendnent was.

2. The Existence of a "Course

of Conduct" Amendnent to
Article I11(5) of SKF USA' s Byl aws

a. The Course of Conduct

The first issue we nmust tackle in determ ning whet her
Article 111 (5) was anended by SKF USA's course of conduct is the
nature and extent of the conduct at issue. As noted above, SKF
USA, as the proponent of the "course of conduct" amendnent, bears
t he burden of establishing the custom and so we will start by

examning its clainms regarding the custom

2(...continued)

retire fromthe Board prior to age 70, he shall be eligible to
receive one-half of the annual retainer paid himat the tinme of
his retirenment, for life, provided he shall have had at | east
five years of continuous service as a director.” W cannot see
how this | anguage is at all anbiguous regarding the class of
directors eligible to be paid.

Wth respect to this, we note that SKF USA has attached
as exhibits to its notion declarations froma nunber of SKF USA's
current and former officers and board nenbers. One of the topics
of these declarations, to which SKF USA refers in its argunents,
is the directors' intent in anending Article 111(5); in
particul ar, these declarations maintain that it was the
directors' intent to provide conpensation, both pre- and post-
retirenment, only to outside directors, Ex. 2, Def.'s Mdt. for
Summ J. 1 4, 5, 7, 8 (Decl. of F. Janes Skinner, president and
director of SKF USA 1973-1985); and Ex. 3, Def.'s M. for Summ
J. 19 7,8, 10 (Decl. of Allen G Belenson, General Counsel and
Corporate Secretary of SKF USA 1974-1999). As Hi bbert nakes
cl ear, though, given the unanbi guous nature of the |anguage of
Article 111 (5), we have no reason to exam ne these professions of
the Board's intent in determ ning the neaning of that |anguage,
and instead nust |let the plain | anguage gui de us.

Consequently, the critical question here is whether
Article 111 (5) was in fact anmended by a course of conduct.
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SKF USA clains that it anended Article Il11(5) by a
cust om or usage whereby the paynent of directors' benefits was
limted only to certain directors. In particular, SKF USA clai nms
that it paid benefits only to outside directors, and not to
inside directors.? In seeking to demonstrate this, SKF USA
details the history of its paynents to directors.

SKF USA begins by arguing that it never paid the annual
directors' retainer fee to any director who was an enpl oyee or
of ficer of SKF USA, and points to SKF USA's conduct with respect
to the follow ng individuals as evidence of this practice:

. F. Janes Skinner, who was both
president and a director from 1973
until 1985 was never paid an annual
retainer as director, Ex. 2, Def.'s
Mt. for Summ J. § 6;

. Jan Essunger, president in 1989 and
director in 1989 and 1990, was not
pai d an annual retainer as
director, Ex. 6, Def.'s Mdt. for
Summ J. § 7 (Declaration of Brian
J. Duffy, current Treasurer, forner
Supervi sor/ Manager of Cash
Managenment, and former Corporate
Ri sk Manager of SKF USA);

. Bo Overgaard, president in 1990 and
director in 1990 and part of 1991,
was not paid an annual retainer
during the time he was a director,
Ex. 6, Def.'s Mot. for Summ J. ¢
8;

. Raynond B. Langton, president and
director from 1992 through 1995,
was not paid an annual retainer
during the tinme he was a director,

2\We have addressed the definitions of these terns
above.

25



Ex. 6, Def.'s Mot. for Summ J.
9;

. H dive Franklin, president from
1985 t hrough 1988 and director from
1985 to 1993, was not paid a
retainer for his service as a
director for the period 1985-1991,
al t hough he was paid for 1992 and
the first quarter of 1993, Ex. 6,
Def.'s Mot. for Sunm J. 1 10.

In further support of its position, SKF USA notes that
inits declarations, various forner officers and directors stated
that, to their know edge, no inside director had ever received a
retainer, Ex. 2, Def.'s Mot. for Summ J. § 6 (F. Janes Skinner);
Ex. 3, Def.'s Mot. for Summ J. 1 9 (Allen G Belenson); Ex. 4,
Def.'s Mot. for Sunm J. § 3 (Mauritz Sahlin), Ex. 5 Def.'s Mot.
for Summ J. 1 3 (Charles E. Long). Based upon the definitions
that these declarants had ascribed to the terns inside and
outside director?®, we can at |east say that these statenents
mean that no director who was then an officer or enployee of SKF
USA had ever, to the declarants' know edge, received the annual
director's retainer fee.

SKF USA next argues that it engaged in a course of
conduct whereby it has never paid post-retirenent conpensation to
any retired inside director. |In support, it points to the
exanpl e of F. Janmes Skinner, Ex. 2, Def.'s Mot. for Summ J. T 9.

SKF USA al so argues that each of the six retired directors who

has ever received post-retirenent conpensati on had never been

®See our di scussion above.
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enpl oyed by SKF USA and had each served for nore than five years
as an outside director, Ex. 6, Def.'s Mot. for Summ J. 11 4, 5.
Finally, SKF USA notes that in their declarations, various forner
officers and directors stated that, to their know edge, SKF USA
had never paid post-retirenent conpensation to any formner
di rector who was ever an inside director, Ex. 3, Def.'s Mdt. for
Summ J. § 12 (Allen G Belenson), Ex. 4, Def.'s Mt. for Summ
J. 15 (Mwritz Sahlin), Ex. 5, Def.'s Mot. for Summ J. { 5
(Charles E. Long), Ex. 6, Def.'s Mot. for Summ J. 9 5 (Brian J.
Duf fy).

Frankl in does not dispute the factual existence of this

conduct as such.?® On the other hand, he does dispute that this

Wi | e not specifically challenging the strict
veracity of these facts, Franklin does object to the nmanner in
which they are presented to us. He argues that self-serving
decl arations are "the least reliable formof evidence," and that
t hey cannot support the entry of summary judgnent, primarily
because there was no opportunity for cross-examnation. Pl."'s
Resp. to Def.'s Mot. for Summ J. at 4. W note, however, that
both parties have elected to present witness statenents in the
form of declarations or affidavits only; there are no deposition
transcripts of anyone before us here. This practice extended to
the plaintiff hinself, who submtted two of his own affidavits
for our consideration, Ex. C, Pl.'s Mot. for Summ J., EXx. A
Pl.'"s Resp. to Def.'s Mot. for Summ J. To the extent that both
parties, in filing their cross-notions for summary judgnent, each
expected, and indeed relied upon the fact, that we would enter
j udgnent based upon a record that did not include cross-
exam nation testinony, we cannot see how Franklin's objection
here should bar us from considering the record and relying upon
it, see also 10B Charles Alan Wight et al. Federal Practice and
Procedure 8 2738 (3d ed. 1998) (detailing the use of affidavits
in support of or in opposition to a notion for sunmary judgnent).
In any event, our findings here do not rely solely on these
decl arati ons.
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conduct served to anend Article I11(5) in the manner that SKF USA
claims it did,? which takes us to the next step of our analysis.
b. The Effect of SKF USA's

Cour se of Conduct in
Amendi ng Article 111(5)

W now nove to consider the what effect, if any, SKF

USA' s undi sputed pattern of conduct, as detail ed above, had in

anending Article I11(5). Before begi nning our discussion, we
note as an initial matter that Article I11(5) has two distinct
parts relevant to our case: first, Article II11(5) provides for

t he paynent of an "annual retainer fee" to directors, and second,
Article I11(5) provides for post-retirenment conpensation for
directors who neet certain criteria.

It is also helpful at this point to state SKF USA' s
position with respect to Article 111(5)'s amendnent. SKF USA
contends that the conduct outlined above served effectively to
anend Article Il1(5) to read, in pertinent part, as foll ows:

(5) Conpensation An annual retainer fee my
be paid [to] outside directors, as determ ned
by resolution of the Board of Directors. 1In
consi deration of his past service as a
director and his continued availability as a
consultant to render advice to the Board,
a[n] outside director, upon his retirenent
fromthe Board at age 70, shall be eligible
to receive the annual retainer paid himat
the tine of his retirenment, for |ife,

provi ded he shall have had at |east five

*’Frankl i n does argue that SKF USA's presentation of
the "conduct” information is sonmewhat inconplete, see Ex. C
Pl.'s Resp. to Def.'s Mot. for Summ J., but these argunents al so
go to the legal inport of the actions or inactions rather than to
t heir existence.
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years of continuous service as a[n] outside

director. |If a[n] outside director shal

retire fromthe Board prior to age 70, he

shall be eligible to receive one-half of the

annual retainer paid himat the tine of his

retirenment, for life, provided he shall have

had at |east five years of continuous service

as a[n] outside director.

Def.'s Mem of Law in Supp. of Mot. for Summ J. at 19-20 (words
resulting fromputative amendnent enphasized).

I n considering how SKF USA' s course of conduct served
to anend Article I11(5), we first observe that SKF USA is
attenpting to denonstrate that its pattern of not doing sonething
-- in specific, not paying benefits to someone situated simlarly
to Franklin -- anmounts to a positive course of action. Recal
from our discussion above that in order to have anmendi ng effect,
the "custom or usage" nust be "definite and unifornf, and nust
not be "in accord with the by-laws regqularly adopted,” lvey &
Ellington, 42 A 2d at 509, and al so that the proponent of the
anendment bears the burden of show ng the existence of sufficient

anendi ng conduct, Belle Isle Corp. 49 A 2d at 8.

Here, SKF USA maintains that it engaged in two separate
courses of conduct that served to anend Article I11(5). First,
it didn't pay the annual retainer fee to inside directors, and,
second, it didn't pay post-retirenment conpensation to anyone
except outside directors and al so had never paid post-retirenent
conpensation to anyone who had ever been an inside director. The

guestion, though, is whether these courses of "negative" conduct
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-- that is, of not doing certain things -- serve to provide a
conduct that positively anmends the byl aws.

In exam ning this, we conclude that nere inaction wll
not suffice to have such effect. |Instead, in order for negative
conduct to have a positive anmending effect, it nust be the case

that the corporation had the opportunity to do something but

declined to do so. There is a sinple logical reason for this
finding: not doing sonething is only apparent when one m ght
ot herwi se be expected to do it.?®

This logic, in turn, dovetails with two of the |egal
requirenents for "course of conduct” anendnents. The first is
that in order for a court to conclude that conduct has had an
amendi ng effect on the bylaws, the court nust be able to nmake the
i nference that the sharehol ders, or the body with power to anend
t he byl aws, * has acqui esced in the conduct. But acqui escence in
inaction can only logically be inferred if the acquiescing party
could readily perceive that the action was not being taken. And
this leads us to the other legal requirenent that confirns that a
"negative" course of conduct can only serve to anend a byl aw

where the corporation had the opportunity to take action but did

#That is, for exanple, the negative statenent, "I
never hit my brother”, only has positive content if | in fact
have a brother.

As detailed above, the Del anare case |laws identifies
both of these bodies as the applicable "audi ence" for a course of
conduct that amends the byl aws, Osteopathic Hosp. Ass'n, 195 A 2d
at 762 (stating that the relevant group is "those authorized to
enact” the bylaws), lvey & Ellington, 42 A 2d at 509 (stating
that the relevant group is the stockhol ders) .
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not. This is the requirenent that the course of conduct be not
in accordance with the formally adopted bylaws. That is, in the
case of negative conduct, it nust be the failure to do sonething
that the bylaws affirmatively require. This is exactly anal ogous
to our general finding that anmending effect conmes from negative
conduct that the corporation had the opportunity to perform but
did not.

Wth these principles in mnd, we nowturn to exam ne
SKF USA' s conduct here. W begin with the practice of not paying
annual retainers to inside directors, and we have little
difficultly in concluding that this conduct did have the effect
of anmending Article I11(5). For one thing, SKF USA clearly had
the opportunity to pay annual retainers to its inside directors,
but declined to do so. As outlined above, SKF USA gives a nunber
of exanples of inside directors who were not in fact paid the
retainer. Simlarly, the conduct was clearly contrary to the
requirenents of Article I11(5): Article I11(5) states that
"directors", without distinction, are to receive annual retainer
fees, and the failure to do so cannot be interpreted as anything
but contrary to this requirenment. W thus can conclude that SKF
USA has effectively anended the first part of Article Il11(5) to
provide that only outside directors are eligible for the annual

retai ner fee.?

®n coming to this conclusion, we also find that SKF

USA neets the requirenents for the duration of the conduct and
the inference of acqui escence of the sharehol ders or entity with
(continued...)
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However, we cannot conme to the same conclusion with
respect to the second part of Article 111(5), dealing with post-
retirenment conpensation. Wth respect to this provision, SKF USA
first points to its course of conduct whereby no inside director
recei ved post-retirenment conpensation. 1In so claimng, it is
not abl e that SKF USA points to no occasion in which it had an
opportunity to pay such conpensation in accordance with Article
[11(5) but refused to do so. The only individual to whose
treatment SKF USA refers in this regard is F. Janes Skinner, who
retired fromthe Board in 1985. There is no dispute, however,

t hat Skinner was not, at the tine he retired, in receipt of any
annual retainer fee. Therefore, pursuant to the plain provisions
of Article Il1(5), he was not in a position to receive any post-
retirement conpensation (which would have been, depending on his
age, either the ampbunt of that retainer or one-half of it).
Therefore, the failure to pay Skinner did not contravene the

t hen-existing bylaw s requirenments. Moreover, it is difficult

0. .. continued)
the power to enact the bylaws. The conduct of not paying
"inside" directors the annual retainer began in 1976, when
Article I'11(5) was first anended to permt such paynents, and
continued through at l[east 1999. This was certainly a sufficient
period to put both the Board of Directors itself (the body
enpowered to enact the bylaws, pursuant to the corporation's
Articles of Incorporation, Ex. 8 Def.'s Mot. for Summ J. at
SKF00008) as well as the shareholders. W feel particularly safe
in this conclusion given that AB SKF hel d over 95% of SKF USA's
stock and that it appears that AB SKF itself, as the mgjor
sharehol der, had fromtinme to tine a role in determning the
anount of the annual retainer fee, Ex. 17, Def.'s M. for Summ
J. at SKF00266 (m nutes of Board neeting of May 26, 1988, noting
that "the maj or sharehol der had decided that the annual retainer
paid to board menbers be increased from $10, 000 to $12, 500).
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for us to see how the decision to refuse to pay post-retirenent
conpensation to a single individual could provide the "definite
and uni form custom and usage" necessary to have the requisite
anendi ng force.

We next consider the course of conduct evidenced by the
statenments of SKF USA's directors and officers to the effect that
post-retirenent incone has never been paid to anyone who at any
poi nt had served as an inside director of SKF USA. But this
"negative" action also fails to establish an anendi ng course of
conduct because there is nothing to show that this pattern
requi red any behavior visibly contrary to the requirenents of the
byl aws.® Again, in order to be eligible for post-retirenent
conpensation pursuant to the letter of Article I11(5), a director
must neet two requirenents: he nust have five years of continuous
service and he nust be, at the tinme of his retirenment, in receipt
of an annual retainer fee. The nere fact that SKF USA never paid
post-retirenent conpensation to anyone who had ever served as an

i nside director neans nothing for anmendnent purposes if there was

'We note that Franklin's evidently anomal ous situation
has played a role here. He may well be the only person for whom
SKF USA's "course of conduct” anendnment for the first part of
Article 111 (5) did not also effectively mean an ineligibility for
post-retirenent conpensation as well. Frankl in was once an
i nside director, but then, when his enpl oynent changed, becane an
outside director eligible for the annual retainer. As di scussed
bel ow, the fact that he was receiving this retainer at the tine
of his retirement is a prerequisite for his eligibility for the
post-retirenent conpensation, and it is this fact that apparently
differentiates himfromthe other one-tine inside directors of
SKF USA.
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never such a person who otherwi se net the requirenents to receive
such paynents.

Simlar reasoning obtains with respect to the fact that
SKF USA has only paid post-retirenent conpensation to outside
directors. This reality would only have significance to the
extent that there were inside directors who net the dictates of
the bare text of Article I'l11(5) but who were deni ed conpensati on.
This is so because the fact that the only recipients of post-
retirement conpensation happen to have been outside directors is
itself not contrary to the letter of Article I11(5), and
therefore the practice could not have served notice that the
byl aws had been in sone way amended. *

We therefore conclude that SKF USA's course of conduct
Wi th respect to post-retirenent conpensation was insufficient to
anmend the post-retirenent conpensation provisions of Article
111 (5) by inplication, as SKF USA, which has the burden of
establishing the course of conduct, has failed to show that the
conduct engaged in was in fact contrary to the regularly anended

text of Article 111(5).

A brief thought experinment hel ps to show why this
evidence is not a good denonstration that the byl aws have been
anended. Note that fromthe posited course of conduct with
respect to post-retirenent incone, we could also conclude that
the Board had by its course of conduct anended the bylaws to deny
post-retirenent benefits to female directors, since it would
appear equally true that no femal e director has ever received
post-retirenent benefits and that all the directors who have in
fact received such benefits were nen.
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3. Resulting Interpretation of Article 111(5)

We have concl uded above that SKF USA effectively
anended the first portion of bylaw Article I11(5) to provide that
the annual retainer fee would not be paid to inside directors.

We have al so concl uded, however, that SKF USA' s course of conduct
With respect to director's post-retirenent conpensati on was not
sufficient under the Del aware standards for anendnent by
inplication to anend the second portion of Article I11(5) dealing
with directors' post-retirenent conpensation. Therefore, since
the post-retirenent conpensation portion of Article II11(5) has
not been anended, we nust, under Delaware |aw, "construe the
bylaw as it is witten, and we give | anguage which is clear,

si npl e, and unanbi guous the force and effect required,” Hi bbert,
457 A 2d at 343.

The text of that second portion of Article I11(5), as
it pertains to Franklin®, states: "If a director shall retire
fromthe Board prior to age 70, he shall be eligible to receive
one-half of the annual retainer paid himat the tine of his
retirement, for life, provided he shall have had at |east five
years continuous service as a director." Ex. 11, Def.'s Mt. for
Summ J. at SKF00122. W find that this |anguage is
strai ghtforward and unanbi guous, and nust be interpreted to nean
that a director of SKF USA is eligible to be paid post-retirenent

i ncone for the remainder of his life, in the annual anmount of

$There is no dispute that Franklin was 59 years ol d
when he retired as a director.
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one-half of the annual retainer that SKF USA paid himat the tine
he retired, if that director neets three conditions: (1) he
retires fromthe Board, (2) he retires before reaching the age of
seventy, and (3) he served as a director of SKF USA for at | east
five consecutive years.

D. Appl i cat

C on of the Anmended
Article 11

i
111(5) to H dive Franklin

Wil e we have found that SKF USA did anmend the first
portion of bylaw Article 111(5), addressing the paynent of the
annual director's retainer fee, through a course of conduct,
Frankl in has nmade no claimhere for any conpensati on due himas a
sitting director. W therefore need not exam ne how the anended
portion of Article I11(5) applied to Franklin.

Frankl in does nmake a claimfor post-retirenent
conpensation. In line with our interpretation of the applicable
post-retirenent conpensation provision of Article I11(5), it is
undi sputed that: (1) Franklin retired from SKF USA's Board of
Directors, (2) he was |l ess than seventy years of age at the tine
that he retired, and (3) at the tine of his retirenment, he had
served continuously as a director of SKF USA from Cct ober 18,
1985 to March 30, 1993, a period in excess of five years. On
these facts, and on the interpretation of Article I11(5) at which
we arrived above, we conclude that SKF USA was and is obligated
to pay Franklin, in accordance with Article I111(5), "one-half of

the annual retainer paid himat the tinme of his retirenent, for
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life." Aso in accordance with language in Article I11(5) %,

t hese annual paynents are to be paid quarterly.

E. Danmages
Havi ng determ ned that SKF USA nust pay Franklin "one-

hal f of the annual retainer paid himat the tinme of his
retirenment, for life," we still nust translate this into dollars.
The parties differ on several issues surrounding this obligation.
First, they diverge on the magni tude of the "annual retainer"
that Franklin was receiving at the tinme of his retirenent.
Second, they differ on the extent to which SKF USA nust render
unto Franklin past-due post-retirenent conpensation fromthe
years 1993 to the present (the dispute here centers on the effect
of the statute of limtations). Third, they dispute the manner
in which future paynents of Franklin's post-retirenent

conpensati on should be paid in the wake of this action.

1. Amount of the "Annual Retainer"”

Franklin mai ntains that the annual retainer he received
prior to his retirement was $17,500, Mem of Law in Supp. of
Pl.'s Mot. for Summ J. at 13. Although Franklin cites no
exhibit in support of this statenent, its origin appears to be
Franklin's owmn affidavit: "At the tinme of ny resignation | was
receiving yearly fees of $17,500.00. | do not recall ever being

advi sed that ny fee was broken down as $12,500.00 for a retainer

%Language that is not the subject of any dispute
bet ween the parties.
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and $5,000.00 for attendance fees," Ex. C, Pl.'s Mt. for Summ
J. (Affidavit of H Cive Franklin) § 10. * Conversely, SKF USA
mai ntains that at the tinme of his retirement, Franklin's annual
retainer was only $12, 500.

On the undi sputed record before us, we find that
Franklin's annual retainer at the tinme of his retirenment was
$12,500.% We first observe that fromthe inception of annua
paynents to SKF USA directors, such paynents were seen as
distinct fromthe fees that those directors received for
attendi ng neetings. C ear evidence of this may be found in the
text of Article Il11(5) as it was anended in 1976, at which point
the provision read: "An annual retainer fee may be paid
directors, as such, for their services, as determ ned by

resolution of the Board of Directors. In addition, a fixed sum

and expenses of attendance, if any, nmay be allowed for attendance
at each regular or special neeting of such Board . . . ." Ex. 12,
Def.'s Mot. for Sunm J. at SKF00164 (enphasis added). Wi | e

| ater anmendnents of Article I11(5) deleted the reference to the
neeting paynents, the reference to the annual retainer fee

remai ned in the singular: "An annual retainer fee may be paid

®Franklin's affidavit is interesting on this point,
since he hinself clains that SKF USA's only evidence that the
retainer was $12,500 is the corporation's "sel f-serving
accounting records", Pl.'s Mem of Law in Supp. of Mdt. for Summ
J. at 4 n.1

%To the extent that there is any dispute of material
fact on this issue, we find that no reasonable jury could reach a
contrary concl usi on.
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directors . . . ." Ex. 13, Def.'s Mot. for Summ J. at SKF00181
(Article 111 (5) as anmended on Feb. 13, 1984). This shows that
the retainer fee was a unitary fee and not one dependent on
attendance at a series of neetings.

O her references to the "annual retainer” in m nutes of
Board of Director neetings denonstrate that this termreferred to
t he annual paynent only and not to the total of such an annual
paynent plus the paynents for neeting attendance. For exanple,
the mnutes of the Board neeting of May 26, 1988 state that,
"[ The Chairman of the Board] reported that the major sharehol der
had deci ded that the annual retainer paid to board nenbers be
i ncreased from $10,000 to $12,500." Ex. 17, Def.'s Mdt. for
Summ J. at SKF00266. We also note that SKF USA's accounting
records, Ex. 21, Def.'s Mt. for Summ J. %, reflect a
differentiation between the annual "fee", paid quarterly at an
annual rate of $12,500, and other fees for attendance at various
meet i ngs. *

On the basis of this undisputed evidence, we concl ude
that the reference to the "annual retainer"” in the post-

retirement conpensation provision of Article I11(5) refers

¥This exhibit includes, inter alia, the accounting
spreadsheets for 1992 and 1993 reflecting the paynents nade to
Frankl i n.

%\We also note that the very use of the term "retainer"
tends to show that termis a reference to the annual paynent
rather than to the paynents for each neeting, since the
applicable definition of retainer is "A sumpaid to secure
special services if required," XIlIl Oxford English Dictionary 770
(2d ed. 1989) (def. 3b).
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exclusively to the fixed annual paynent nade to directors, and
not to a conbination of such a fixed fee and various neeting
fees. We further find that the anount of this annual retainer
was $12,500 at the time Franklin retired. ® Consequently, as we
have found above that SKF USA owes Franklin post-retirenent
conpensati on equal i ng an annual paynent of one-half the annual
retainer, we find that the annual paynent owed Franklin as post-
retirenent conpensation is $6, 250.

2. Extent to Whi ch SKF USA
Must ©Make Past-Due Paynents

®We recognize that in his affidavit Franklin states

t hat he does not "recall ever being advised" that his fee was
conposed of an annual retainer and neeting fees. As an initial
matter, we note that this statenent does not serve in any way to
dlspute the facts presented el sewhere in the record that we have
exan1ned i n reachi ng our conclusions regarding the extent of the

"annual retainer". \Wether Franklin was aware or was nade aware
of the fact that his total conpensation as a board nenber

conpri sed several different types of fees would not in any event
serve to alter the neaning of "annual retainer"” as used in
Article 111 (5). As we have elaborated in the text, it is clear
that the term"annual retainer” referred exclusively to the fixed
annual $12,500 paynent nade to each eligible director. Moreover,
we observe that the record reflects that Franklin hinself was
advi sed in correspondence that he woul d receive, as an SKF USA
director, an annual fee of $12,500, Ex. 40, Def.'s Mt. for Summ
J. (letter of Feb. 26, 1992 from d|le Ranang, G oup Personnel
Director, to Cive Franklin) (stating "As a Board nenber of SKF
USA, Inc you have a fee of 12 500 USD from 1992-01-01. The
anount will be paid in Decenber."”). Franklin also received
correspondence with regard to his 1993 correspondence that
reported to himthat his total paynent of $4,250 was conposed of
$3,125 as the "Annual Retainer Fee" and $1,125 for a "Board
Meeting", Ex. 30, Def.'s Mot. for Sunm J. at SKF01157 (letter of
May 21, 1993 from Brandt N. Earhart, Mnager-Cash Managenent and
Sal ary Payroll, to dive Franklin). Again, however, the issue of
whet her Franklin was advised of this breakdown is not material to
t he question of the neaning of the term "annual retainer" as used
in Article 111(5).
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The parties also do not agree on the extent to which
SKF USA nmust make good to Franklin on post-retirenent
conpensati on paynents that should have, but were not, nade
between his retirenment on March 30, 1993 and the present.
Franklin argues that Article I11(5) represents a "continuing
contract", and that therefore under Pennsylvania |aw the
ot herwi se applicable statute of |imtations does not run for
paynents due under that continuing contract. Consequently,
Frankl in mai ntai ns, SKF USA nust nmake good on every quarterly
post-retirenent conpensation paynent that has been due since
March 30, 1993 to the present. Conversely, SKF USA argues t hat
Article 111 (5) is not a continuing contract and therefore,
applying the four-year Pennsylvania statute of |imtations, SKF
USA shoul d not be liable for those post-retirenent conpensation
paynments due prior to February 3, 1996. *

Franklin relies on the "continuing contract"” theory as

set forth in Thorpe v. Schoenbrun, 195 A 2d 870, 872 (Pa. Super.

1963) ;

The statute of limtations begins to run
in the case of contracts when the action
accrues or arises, which is when there is an
existing right to sue forthwith on the breach
of the contract.

In general, the statute of limtations
does not run against a contractual cause of
action which is a continuing one. On a
continuing contract which is entire, the
statute of Iimtations begins to run only
fromthe tinme when the breach occurs or the

*That is, four years prior to the filing of this
action.
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contract is in sone way term nated. The test

of continuity, so as to take the cause out of

the operation of the statute of |imtations,

is to be determined by the answer to the

guesti on whether the services were perforned

under one continuous contract, whether

express or inplied, with no definite tine

fixed for paynment, or were rendered under

several separate contracts.

| f services are rendered under an

agreenment which does not fix any certain tine

for paynent or for the term nation of the

services, the contract will be treated as

conti nuous, and the statute of limtations

does not begin to run until the term nation

of the contractual relationship between the

parties.

Thorpe, 195 A 2d at 872 (citations omtted).

A cl ose exam nation of this standard denonstrates that
the "contract” here is not a continuing contract under Thorpe and
that therefore the statute of limtations applies. Under the
Thorpe standard, the crucial question is "whether the services
wer e performed under one continuous contract, whether express or
inplied, with no definite tinme fixed for paynent, or were
rendered under several separate contracts.” W immediately
observe that in this case, there certainly were "definite tines"
set for paynent: according to Article I11(5), paynents of post-
retirement conpensation for directors are to be made quarterly,
followng retirenment. Mreover, Thorpe states that even for a
continuing contract, the statute of l[imtations begins to run
fromthe date of a breach, and it seens clear that SKF USA's
failure to begin making post-retirenent conpensati on paynents to

Franklin in 1993 constitutes a breach. Cf. Refac Financial Corp.

v. Patlex Corp., 912 F. Supp. 159, 162-63 (E. D. Pa. 1996)

42



(finding that the "continuing contract” theory did not apply to a
patent |icensing agreenent that called for a stream of royalty
paynments) . *

Havi ng concluded that there is no continuing contract
here, we observe that the parties are in agreenent as to the
alternative, nanely that the four year Pennsylvania statute of
[imtations applies and that SKF USA is therefore liable for
paynments that should have been made since February 3, 1996. *
Simlarly, both parties agree upon the cal cul ation of the nunber

3 and we concl ude based on this

of payments due since that date, *
agreenent that as of this date there are nineteen quarterly
paynents that have cone due since February 3, 1996.

3. The Nature of Paynent for Future
Post - Reti renent Conpensati on Paynents

Franklin seeks an award of future benefits based upon
his projected |ife expectancy of 16.5 years, and Franklin arrives

at the corresponding dollar value by nmultiplying that 16.5 year

“Franklin maintains that there is a "continuous
contract"” here because Article I11(5) notes that the post-
retirenment conpensation is "in consideration” not only of the
director's past service, but also his "continued availability as
a consultant to render advice to the Board.” Wile Article
I11(5) does so provide, it is nonetheless the case that there is
a definite time set for paynent, and that consequently Article
I11(5) fails the Thorpe test for a "continuing contract".

“See Ritter v. Theodore Pendergrass Teddy Bear Prods.
Inc., 514 A 2d 930 (Pa. Super. Ct. 1986) (holding that as each
paynent of a paynent stream becones due, a separate cause of
action accrues).

“Both agree that there were 17 quarterly payments due
as of June 2000.
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span by the annual anmount he is owed by SKF USA. SKF USA,
conversely, argues that any such award nust be discounted to
present value in order to avoid requiring it to pay danmges
greater in value than the actual paynents owed.

We need not resolve this dispute. W have found above
that Article 111 (5) requires SKF USA to pay to Franklin, for
l'ife, an annual anount of $6,250. W find that there is no
reason here to attenpt to reduce this future obligation to a sum

4

to be paid today, * and shall instead order SKF USA to pay the

ongoi ng future benefits in accordance with Article I11(5).

I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

H CLI VE FRANKLI N : ClVIL ACTI ON
V.
SKF USA | NC. : NO. 00-619
ORDER
AND NOW this 21st day of Decenber, 2000, upon
consideration of the plaintiff's notion for summary judgnment
(docket number 10), and the defendant's response thereto, and the
defendant's notion for summary judgnent (docket nunber 9), and
plaintiff's response thereto, and for the reasons stated in the

acconpanyi ng Menorandum it is hereby ORDERED t hat:

““No one questions SKF USA' s continuing financi al
viability. Sven Wngqvist founded SKF in 1907, and this
wor | dwi de conpany, with ninety factories and 44, 000 enpl oyees,
continues to enjoy enviable profitability. See “SKF Hi story” at
<htt p: //wwv. skf.conf group/ history. htm >.



1. Def endant's notion for summary judgnent is GRANTED
I N PART and DENI ED I N PART,

2. Plaintiff's notion for summary judgnment is GRANTED
I N PART and DENI ED I N PART,

3. JUDGMVENT | S ENTERED for plaintiff H dive
Frankl in and agai nst defendant SKF USA Inc. in the anmount of
$29, 687. 50;

4, Def endant shall, comrencing on January 1, 2001,
pay to plaintiff director's post-retirenent conpensation in the
anount of $6, 250. 00 per year, to be paid in accordance with the

provisions of Article Ill, section 5 of the defendant's byl aws as



it was in effect on March 30, 1993; and
5. The Cerk shall CLOSE this case statistically.

BY THE COURT:

Stewart Dal zel |, J.



