IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DARYL GREENE : ClVIL ACTI ON
V. :

LONDON HARNESS & CABLE CORP. NO. 99- Cv- 3807

FI NDI NGS OF FACT and CONCLUSI ONS OF LAW

J.M KELLY, J. DECEMBER , 2000

On Decenber 14, 2000, the Court held a hearing on the O der
to Show Cause Wiy Plaintiff’s Conplaint Shoul d Not be Di sm ssed.
The Court is now prepared to nmake its Findings of Fact,
Concl usi ons of Law and deci si on.

FI NDI NGS OF FACT

1. Plaintiff, Daryl Geene, filed the present action which
al l eges that his enployer, London Harness & Cabl e Corp.
(“London”), discrimnated agai nst himbecause of his race and
retaliated against himfor engaging in a protected activity.

2. Marshall WIlians, Esquire (“WIIlians”), represents
Daryl Greene in this case.

3. On Decenber 15, 2000, Daryl Greene requested entry of
default agai nst London. Default was entered.

4. Daryl Geen s request to enter default was filed despite
an agreenent between counsel to extend tinme for London to answer
t he Conpl ai nt.

5. Daryl Geene's request to enter default required the
parties to engage in notion practice in order to vacate the

default, which in turn has extended the tine necessary to resolve



this case.

6. Daryl Geene failed to serve initial disclosures for
seven nont hs.

7. On April 13, 2000, London filed a Motion to Strike
answers to interrogatories and Conpel Daryl G eene’s production
of docunents. The Court granted this unopposed notion on My 4,
2000, and ordered Daryl Greene to serve Answers to
Interrogatories within ten days.

8. Daryl Geene failed to serve Answers to Interrogatories
within ten days, as ordered by the Court on May 4, 2000, or at
all.

9. On May 18, 2000, London filed a Mdtion for Sanctions
agai nst Daryl Greene. Oal argunent was held on June 5, 2000,
London’s Motion for Sanctions was granted and a nonetary sanction
was i nposed agai nst Daryl G eene and WIllians in the anount of
$250. 00.

10. The Court ordered WIllians to provide Daryl Geene with
a copy of the order that inposed sanctions.

11. The Court specifically warned that continued failure by
Plaintiff’s counsel to abide by Court Orders and the Federal
Rules of Civil Procedure may result in dism ssal of this case.

12. Daryl Greene was allowed the opportunity to object to
t he amount of the sanction. Instead, Daryl G eene chose to
attack and direct blame towards London’s counsel. The Court

warned that this cynical attenpt to shift blanme bordered upon a



violation of Rule 11 of the Federal Rules of G vil Procedure.

13. Wllians sent a letter to Daryl G eene’s current
enpl oyer designed to interfere wwth conpliance with a subpoena
served by London.

14. On Cctober 3, 2000, a hearing was held on, anong ot her
notions, Defendant’s Mdtion for Sanctions and Plaintiff’s Mtion
for Extension of Time to Answer Defendant’s Mtion for Summary
Judgnent. At the Cctober 3, 2000 hearing, Daryl G eene was
ordered to supply Defendant’s counsel with the nanes, addresses
and tel ephone nunbers of a total of nine (9) wtnesses and a
statenment that specifically sets forth a summary of each
potential w tnesses’ testinony within seven (7) days of the date
of the Order. These nanmes have apparently still never been
served.

15. At the October 3, 2000 hearing, Daryl G eene was
al l owed until October 18, 2000' to depose witness Mark G eene and
until OCctober 31, 2000 to respond to Defendant’s Motion for
Sunmmary Judgnent .

16. At the deposition in this matter of Mark G eene,
Plaintiff:

a. Questioned the witness concerning his religion;
b. Asked the witness whether he had ever been a nenber

of a param litary organization

! Apparently London suggested the deposition take place on

Cct ober 20, 2000, hence, this does not appear to be an instance
of Wllians flouting an order of the Court.
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c. Questioned the witness concerning conmunity
organi zations with which he particpates;

d. Denmanded the wi tness produce tax returns, even
t hough the wi tness had never been served with a subpoena duces
tecum

As a result of this questioning, Mark Greene term nated the
deposition. The Court cannot see how this line of questioning is
reasonably calculated to lead to the discovery of adm ssible
evi dence. Rather, the questions appear intended to harass and
intimdate the wtness.

17. Daryl Geene filed a Motion to Extend the tinme within
whi ch he may respond to London’s Modtion for Sunmmary Judgnent,
purportedly in order to conclude the deposition of Mark G eene
that was term nated by the witness. Yet, Daryl G eene has made
no application to the Court to conpel Mark Greene’s testinony.

18. On Novenber 15, 2000, the Deputy Cerk tel ephoned
WIllianms to arrange a date for a hearing on Plaintiff’s Mdttion to
extend time within which to respond to London’s Mtion for
Summary Judgnent. The Deputy Cerk left a nessage on his
answering machine. The Deputy Cerk | eft another nessage on
Novenber 16, 2000 and again on Novenber 17, 2000. WIllians did
not return her calls. At that time, the Deputy Cerk faxed an
Oder to WIllians, scheduling the Hearing for 9:45 A .M, Novenber
20, 2000. Wllians left a voice mail nessage wth the Deputy
Cl erk on Novenber 19, 2000, in which he stated he woul d not



attend the Hearing because he had unidentified “other hearings.”?

19. Daryl Geene filed a Motion to Continue the Hearing on
the norning that the Hearing was to be held, stating that
Wl lians had been out of town.

20. Wllians had attenpted to schedul e the deposition of
Mark Greene on Novenmber 19, 2000.

21. Wllians stated in a Certificate of Service that he
served Defense Counsel with this Mtion on Mynday, Novenber 19,
2000. Thomas C. Zipfel, Esquire, attorney for London
represented to the Court that he received fax service of the
Motion to Continue on the norning of the Hearing.

22. The Novenber 20, 2000 hearing was held as schedul ed and
Wllians failed to attend.

23. Daryl Geene has failed to file a Pre-trial Menorandum
tinmely or otherw se.

24. Based upon the representation of Thomas Zipfel,

Esquire, attorney for London, as corroborated by London’s Rule 11
safe harbor letter, the Court finds that Wllians stated to

Def ense Counsel that Daryl Greene’s race discrimnation claim

| acks nerit.

25. The Court issued an Order to Show Cause why this case

2 The Deputy Oerk was ill and not at work on Novenber 19,
2000. At no tinme, however, did Wllianms attenpt to call Chanbers
directly concerning the Novenber 20, 2000 Hearing. To date,

Wl lianms has still not contacted Chanbers concerning the Novenber
20, 2000 heari ng.



shoul d not be dism ssed on Decenber 1, 2000. Daryl G eene was

allowed to file a Menorandumw th the Court on or before Decenber

8, 2000. He did not do so. A hearing was held in this matter on

Decenber 14, 2000, at 9:45 a.m WIllianms did not attend.
CONCLUSI ONS OF LAW

1. The Court may inpose sanctions upon a party that fails
to obey a scheduling order or a pretrial order. Fed. R Cv. P.
16(f). Likewi se, the Court may dism ss a case sua sponte where a

party fails to prosecute its claim Link v. Wabash Railroad Co.,

370 U.S. 626, 629-31 (1962).

2. The sanction of dismssal of a claimis extrene and
shoul d be reserved for the nost egregious circunstances, where
there is a clear record of delay or contumaci ous conduct.

Donnelly v. Johns-Manville Sales Co., 677 F.2d 339, 342 (3d Cir.

1982).
3. Dismssal is appropriate where a party acts in “fl agrant
bad faith” and “behave[s] with callous disregard of [his]

responsibilities.” National Hockey League v. Metropolitan Hockey

Club. Inc., 427 U.S. 639, 643 (1976).

4. Before dism ssing a conplaint, the Court should
consider: (1) the personal responsibility of the party; (2)
prejudice to the adversary caused by the party’s conduct; (3) any
history of dilatoriness; (4) whether the conduct was willful or
in bad faith; (5) the effectiveness of |esser sanctions; and (6)

whet her the underlying claimis nmeritorious. Poulis v. State

FarmFire & Casualty Co., 747 F.2d 863, 868 (3d Cir. 1984).
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5. Although there is no indication that Daryl Geene is
personal ly responsible for WIllianms’s conduct the Court ordered
Wllianms to provide his client with notice of the nonetary
sanction | evied on June 6, 2000. Because Daryl G eene was on
notice of the deficiencies of Wllians in prosecuting this
matter, his personal culpability exceeds that of an uniforned
client that nerely suffers responsibility for the shortcom ngs of
an attorney.

6. London has been continually prejudiced in this case by
the need to engage in superfluous notion practice not related to
the nerits of the case and to attend nunerous hearings, including
two not attended by WIlliams. Wthout Daryl Greene’s wtness
list or Pretrial Menorandum London is severely hanstrung in its
efforts to prepare for trial.

7. The history of dilatoriness of Daryl G eene and WIIians
are set forth in the Findings of Fact.

8. As nuch as the Court has tried to ascribe Wllians's
actions to inconpetence, it can only be concluded fromWIIlians's
failure to appear at two hearings, his |line of questioning at the
deposition of Mark Greene and his excuse that he was “out of
town” on a day that he had schedul ed a deposition in this case
that WIllians has no regard for this Court and his conduct has
been willful and in bad faith.

9. The Court has attenpted warnings, reprinmnds and a
nmonetary sanction in this case, yet, Wllians has failed to obey

the sinplest of this Court’s Orders. Faced wwth an Order to Show

v



Cause why this case should not be dism ssed, Wllians failed to
file a Menorandum or attend a hearing to present Daryl G eene’s
case. Reluctantly, the Court finds that dismssal is the only
appropriate sanction in this case.

10. The Court has found that WIllianms has admtted that at
| east one of Daryl Geene’'s clains is neritless.

11. The above denonstrate that Daryl Greene and his
attorney, WIlIlians, have consistently violated the orders of the
Court, failed to prosecute this case, violated Federal Rule of
Cvil Procedure 11 and the Federal Rules concerning discovery.

As previous warnings and a nonetary sanction have not appeared to
have any affect upon Plaintiff or his counsel, the Court believes

that the only appropriate sanction is dism ssal of the case.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DARYL GREENE : ClVIL ACTI ON
V.
LONDON HARNESS & CABLE CORP. NO. 99- Cv- 3807
ORDER

AND NOW this day of Decenber, 2000, upon consideration of
an Order to Show Cause Wiy this Case Shoul d not be Di sm ssed and
after a Hearing in this nmatter, it is ORDERED that the Conpl ai nt
of Daryl Greene agai nst London Harness & Cable Corp. is
DI SM SSED.

Al'l outstanding Mdtions in this matter are DI SM SSED as
MOOT.

BY THE COURT:

JAMES M@ RR KELLY, J.



