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V.
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al k/l'a GQUY CARPENTER & CO., INC : No. 99-748

MEMORANDUM AND ORDER

J. M KELLY, J. DECEMBER , 2000
Presently before the Court is a Mdtion for Sunmmary Judgnent
filed by the Defendant, Balis & Co., Inc., a/k/ia GQuy Carpenter &
Co., Inc. (“Balis”). The Plaintiff, Edgar Q Bullock, I1lI
(“Bullock”) filed suit in this Court alleging age and disability
discrimnation. Balis now seeks summary judgnent in its favor
pursuant to Federal Rule of Civil Procedure 56 because, anobng
other things, it believes Bullock was unqualified for his job and
was fired for a legitimte non-discrimnatory reason. For the
follow ng reasons, Balis’s notion is granted in part and denied

in part.

. BACKGROUND

Relying on the parties’ stipulations of fact, and ot herw se
accepting as true the evidence of the nonnoving party and al
reasonabl e i nferences that can be drawn therefrom the facts of
the case are as follows. Bullock began working at Balis as a
broker trainee on May 1, 1979, and was pronptly pronoted to

treaty broker. Bullock received two nore pronotions, first to



Assi stant Secretary and then to Assistant Vice President.
Bul l ock continued in this position for another ten years, until
his term nation on March 31, 1997. Bullock had worked as a
treaty broker at Balis for nearly eighteen years.

Bul | ock’ s enpl oynent record at Balis was far from spotl ess.
Anmong ot her noteworthy problens, Bullock: (1) persisted in
schedul ing golf outings on business trips despite his
supervisor’s repeated requests that he not do so; (2) had his
secretary prepare a professional nmenorandum that exceeded her
scope of expertise; (3) failed to neet project deadlines; (4)
intentionally del ayed paying his conpany credit card in order to
earn the interest on Balis s expense reinbursenent; (5) regularly
|l eft work early whenever his supervisor was out of town; (6)
woul d read the newspaper while at work; (7) took a vacation while
one of his clients was goi ng out of business; and (8) failed to
bring in as much new business as his coll eagues. Bull ock had
recei ved several poor evaluations and was earning a salary that
pl aced himat the | ow end of the pay scale for simlarly situated
enpl oyees at Balis.

On Septenber 23, 1996, Donal d Johnston, Bull ock’s
supervisor, sent Bullock a letter informng himthat his job was
in jeopardy. On February 27, 1997, Johnston sent the President,
W liam Fox, a nenorandum questioni ng whet her Bul |l ock shoul d

remain at Balis. On March 17, 1997, Bullock requested a transfer



to a brokering team not supervised by Johnston. Fox net with
Bul l ock to discuss his transfer request and told himthat a
transfer was not possi bl e because no ot her supervisor wanted to
work with Bull ock. Bullock asked Fox for a second chance, and
Fox gave Bull ock the weekend to reconsider his future at Balis.

After the weekend, on March 24, 1997, Bull ock and Fox net a
second tinme. Anong the many reasons Bull ock offered for his poor
performance,! he stated that he mght suffer fromAttention
Deficit Disorder (“ADD’).2 Bullock believed he nmight suffer from
ADD because his son had just been diagnosed with the condition.
Bul | ock had not yet been diagnosed with it hinself. Bullock
requested a year of continued enpl oynent during which he could
seek treatnent and, as a result, inprove his work perfornmnce.

Johnston and Fox then nmet outside the presence of Bullock to
di scuss his future at Balis. They decided to fire him They

later told Bullock that, pursuant to his contractual right to six

! Bullock also stated that he was afraid of naking
appointments with strangers over the phone and that his famly’s
medi cal history of serious heart disease had caused himto adopt
a relaxed attitude toward work. Bullock also told Johnston | ater
t hat day, outside the presence of Fox, that he had begun
“coasting” at work after a colleague received a pronotion that he
felt should have gone to Bull ock.

2 Bull ock has since been diagnosed as having Attention
Deficit Hyperactivity Disorder (“ADHD’), which is related to ADD
ADHD is commonly characterized by a persistent pattern of
unusual | y frequent and severe bouts of inattention, inpulsiveness
or hyperactivity not commonly seen in those w thout the disorder.



nont hs notice, he could remain at Balis for six nore nonths and
receive salary and benefits for six nonths thereafter. They also
informed Bull ock that, during his final six nonths of enploynent,
Johnston could reinstate Bullock if his performance dramatically
inproved. A few days |ater, however, Fox changed his mnd; he
apparently believed Bullock would not inprove his performnce and
it would be unproductive to have a term nated enpl oyee remain in
the work environnment. On March 31, 1997, Fox told Bullock that
he could not return to work. His salary and benefits package
woul d not be altered.

Bul | ock was 49 when Balis fired him Balis did not replace
Bul l ock or fill his position; instead, his superiors distributed
his accounts to other enployees. These enployees included: (1)
Charles Tull, age 53 at the tinme of Bullock’s term nation; (2)
Davi d Thonas, age 38; (3) John Paven, age 37; and (4) Janes
Gardner, age 33. Balis al so suggests that Johnston, age 59, and
Janes Baxendal e, age 57, assuned many of Bull ock’s
responsibilities.

After pursuing admnistrative renedies, Bullock filed suit
against Balis on February 12, 1999. Bull ock’ s Conpl ai nt
originally contained five Counts. Counts | and Il alleged age
and disability discrimnation, respectively. Counts IIl, IV and
V al l eged viol ati ons of Pennsylvania | aw and intentional

infliction of enotional distress.



During a March 23, 2000 deposition of Bullock, it came to
light that Bullock had lied on his job application and résuneg.
The résunmé Bull ock had given to Balis while originally seeking a
job there inplied that he was currently enployed. He also stated
on his job application that he was | eaving his forner enployer
because of a “lack of career developnent,” and left the “date
term nated” section of the application blank. In fact, Bullock’'s
previ ous enpl oyer had fired him but Bullock was too scared to
informhis potential new enployer. The job application stated
that “any fal se answer or statenents nmade by nme on this
application, or any supplenent thereto, will be grounds for
i mredi ate discharge.” Balis did not discover these fal sehoods
until after it had fired Bull ock.

Balis filed a Motion to Dismss on April 19, 1999. By Oder
of July 22, 1999, the Court dism ssed Counts IIl, IV and V of
Bul l ock’s Conplaint. Counts | and Il, however, remained in
effect. Balis then filed this Mtion for Summary Judgnent on the
remai ni ng Counts of Bullock’s Conplaint on July 18, 2000, which

the Court will now consi der.

1. STANDARD OF REVI EW

Pursuant to Federal Rule of Civil Procedure 56, a court rmust
grant summary judgnent “if the pleadings, depositions, answers to

interrogatories, and adm ssions on file, together with the



affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnment
as a matter of law” Fed. R Cv. P. 56(c). The novant bears

the initial burden of show ng the basis for its notion. Celotex

Corp. v. Catrett, 477 U.S. 317, 323 (1986). |If the novant fails

to neet this burden under Rule 56(c), its notion nust be deni ed.
| f the novant adequately supports its notion, however, the
burden shifts to the nonnoving party to defend the notion. To
satisfy this burden, the nonnovant nust go beyond the nere
pl eadi ngs by presenting evidence through affidavits, depositions
or adm ssions on file to show that a genuine issue of fact for
trial does exist. 1d. at 324; Fed. R GCv. P. 56(e). An issue
is considered genui ne when, in |ight of the nonnmovant’s burden of
proof at trial, the nonnovant produces evidence such that a
reasonable jury could return a verdi ct against the noving party.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). Wen

deci di ng whet her a genuine issue of fact exists, the court is to
bel i eve the evidence of the nonnovant, and nust draw all
reasonabl e inferences in the light nost favorable to the
nonnovant. |d. at 255. Mdireover, a court nust not consider the
credibility or weight of the evidence presented, even if the
guantity of the noving party’ s evidence far outweighs that of the

nonnmovant. Big Apple BMN Inc. v. BMNof N. Am, Inc., 974 F.2d

1358, 1363 (3d Cir. 1992). Nonetheless, a party opposing sumary



j udgnment nust do nore than rest upon nere allegations, general

deni als, or vague statenents. Trap Rock Indus., Inc. v. Local

825, 982 F.2d 884, 890 (3d Gr. 1992).

| f the nonnoving party neets this burden, the notion nust be
denied. |If the nonnoving party fails to satisfy its burden,
however, the court nust enter summary judgnent against it on any
i ssue on which that party will bear the burden of proof at trial.

Celotex, 477 U S. at 322-23.

1. DILSCUSSI ON

A. VWhat Evi dence the Court My Consi der

Before turning to the nerits of Balis’s Mtion for Sunmary
Judgnent, the Court nust first determne, as a threshold matter
what evidence it may consider. After Bullock and Balis filed,
respectively, their Response and Reply to the instant Motion for
Summary Judgnent, Bullock also filed a Sur-reply. Bullock filed
the Sur-reply w thout seeking |l eave of the Court, in direct
violation of the Court’s standing order that parties may not file
sur-replies without prior express |leave fromthe Court. Because
| eave was neither requested nor granted, the Court wll not
consi der evidence presented in Bullock’s Sur-reply to the extent
that it was not already presented in Bullock’s Response. For

simlar reasons the Court will not consider any response by Balis



to Bullock’s inproper Sur-reply.

B. The Enpl oynment Discrim nation Burden Shifting Schene

Bull ock’s two remaining clains allege age discrimnation in
viol ation of the Age Discrimnation in Enploynent Act (“ADEA’),
29 U S.C 8 629 et seq., and disability discrimnation in
violation of the Anericans with Disabilities Act (“ADA"), 42
US C 8§ 12101 et seq. In those clains, Bullock alleges that
Balis subjected himto intentionally disparate treatnent because
of his age and perceived disability. The conplicated MDonnel
Dougl as schene of shifting burdens of production and proof
controls the analysis of individual disparate treatnent clains

brought under the ADA or ADEA. See generally MDonnell Dougl ass

Corp. v. Geen, 411 U S. 792 (1973); see also Reeves v. Sanderson

Pl unbi ng Products, Inc., 120 S. C. 2097, 2106-09 (2000).

Under the general burden-shifting schene in an individual
di sparate treatnent claimwhere no direct evidence of
discrimnation exists, the plaintiff nust begin by proving his
prima facie case of discrimnation by a preponderance of the

evidence. Texas Dep't of Cmty. Affairs v. Burdine, 450 U S. 248,

252-53 (1981). The elenents of the prima facie case will vary
depending on the facts alleged and the type of claimpresented.
If the plaintiff cannot neet this burden, his claimnust fail.

Satisfying this burden, however, dispenses with the npost comon



non-di scrimnatory reasons for adverse enploynent actions and
accordingly gives rise to a rebuttable presunption of

discrimnatory intent. St. Mary's Honor Ctr. v. Hicks, 509 U S

502, 506 (1993); Burdine, 450 U S. at 254. Although the ultinmate
burden of persuasion still remains with the plaintiff, the burden
shifts to the defendant to produce a |egitinate non-
discrimnatory reason for the adverse enpl oynent deci sion.

Hicks, 509 U S. at 507; Burdine, 450 U S. at 254. This is nerely
a burden of production; the defendant need not prove that this
was the actual reason for the adverse enpl oynent action. Burdine
450 U. S. at 260. In the unusual scenario where a defendant
cannot produce such a reason, judgnent in favor of the plaintiff
is appropriate. |f the defendant can, however, the presunption
of discrimnatory intent is rebutted and drops fromthe case
entirely. H cks, 509 U S. at 507; Burdine, 450 U S. at 255 &
n.10. The burden then shifts back to the plaintiff to prove by a
preponderance of the evidence that the enployer’s notivation for
t he adverse enpl oynent action was discrimnatory. Reeves, 120 S
. at 2106-09. To do this, the enployee nust prove by a
preponderance of the evidence that the enployer’s legitimte non-
discrimnatory reason was pretextual. 1d. |[If he chooses, a
plaintiff may rely solely on a showing of pretext in his attenpt
to prove discrimnatory intent. 1d. (rejecting the “pretext

pl us” requirenment adopted by many courts). O course, the



plaintiff may al so produce any additional evidence of
discrimnatory aninmus in order to nake this showi ng. The outcone
of the case turns on whether the plaintiff can prove
discrimnatory intent; if he cannot, judgnent in favor of the

def endant is appropriate.

In the context of a notion for summary judgnent, a def endant
in this kind of case may prevail in one of two ways. First, the
def endant may show that the plaintiff can raise no genuine issue
of fact as to one or nore elenents of his prima facie case.

Spangle v. Valley Forge Sewer Auth., 839 F.2d 171, 173 (3d Grr.

1988). Second, the defendant nmay present a legitinmte non-
discrimnatory reason for its actions and then show that the
plaintiff can raise no genuine issue of material fact as to

whet her the proffered reason is a pretext for discrimnation.
Id. Stated conversely, if the plaintiffs show that such genui ne

i ssues of fact do exist, summary judgnent is inappropriate.

C. Bull ock’s ADA C aim

The ADA states that a covered enployer may not “discrimnate
against a qualified individual with a disability because of that
disability in regard to discharge and other terns, conditions and
privileges of enploynent.” 42 U S.C. 8§ 12112(a). Bullock’s
prima facie case under the ADA requires himto prove that: (1) he

is “disabled” as that termis defined within the act; (2) he is

10



otherwise qualified to performthe essential functions of the
job, with or without reasonabl e accommobdati ons by the enpl oyer;
and (3) he has suffered an adverse enploynent action. Shaner v.
Synt hes, 204 F.3d 494, 500 (3d Cr. 2000). Although Bullock’s
firing clearly constitutes an adverse enploynent action, Balis
chal l enges his prima facie case because it believes he is neither

di sabl ed nor qualified for his position.

1. Bull ock’s Disability

A person is considered di sabled under the ADA if he: (1) has
a disability, a “physical or nental inpairnment that substantially
limts one or nore of the major life activities”; (2) has a
“record of such an inpairnent”; or (3) is “regarded [by the
enpl oyer] as having such an inpairnent.” 42 U S.C. § 12102(2).
Bul | ock apparently concedes that he does not have a disability.
Consequently, his claimhinges on whether Balis regarded him as
havi ng such an i npairnent.

If all reasonable inferences are to be made in favor of
Bul l ock, a jury could find that Balis regarded hi mas having a
disability. Al though Balis had called his future with the
conpany into question, Bullock informed his superiors of his
possi bl e disability before they decided to fire him A jury
could infer that, upon |earning that Bull ock m ght have a

disability, Balis reviewed his history of performance probl ens,

11



considered it synptomatic of his ADD, and fired hi m because they
regarded himas having a disability that substantially interfered
with his ability to work.® This case involves nore then nere

notice to an enployer of a disability. Cf. Kelly v. Drexel

Univ., 94 F. 3d 102, 109 (3d G r. 1996) (holding that nere notice
to enployer of disability, without nore, will not establish that
enpl oyer regarded enpl oyee as disabled). 1In this case, the
timng of the notice, not nerely the fact of the notice itself,
calls Balis's decision to fire himinto question. A reasonable
trier of fact could infer fromthese facts that Balis did regard
Bul | ock as di sabl ed before naking the decision to fire him O
course, Bullock’s claimthat he had ADD cane contenporaneously
W th many excuses for his performance; a jury could infer that
Balis disregarded Bullock’s claimas nerely an excuse for his
performance or an attenpt to win his enployer’s synpathy. This
is a genuine issue of material fact, however, for a jury to
resol ve. Accordingly, Bullock has presented a genui ne issue of
fact as to whether Balis regarded himas having a disability.

2. Bull ock’s Qualification Under the ADA

Bull ock’s prima facie case also requires himto show that he

was “otherwi se qualified” for his job. Under the ADA an

% Balis also notes that Bullock did not know for certain
that he had ADD or ADHD when Balis fired him \Wile that may be
so, whether an enpl oyer regards an enpl oyee as di sabl ed does not
turn on whether the enpl oyee knows he has a disability, or even
had one; only the enployer’'s state of mind is at issue.

12



enpl oyee is considered a “qualified individual with a disability”
if he can prove by a preponderance of the evidence that he: (1)
“satisfies the prerequisites for the position, such as possessing
the appropriate educati onal background, enpl oynent experience,
skills, licenses, etc.”; and (2) can “performthe essenti al

functions of the position held or desired, with or wthout

reasonabl e accommpdations.” Taylor v. Phoenixville Sch. Dist.,

184 F.3d 296, 311 (3d Gr. 1999); Gul v. lLucent Techs., Inc.,
134 F. 3d 576, 580 (3d Gr. 1996). As both parties accept that
Bul | ock satisfied the mnimal prerequisites for enploynent as a
treaty broker, his qualification for the job turns on whether he
could performits essential functions.* Bal i s contends that
Bul | ock’ s persistently poor performance denonstrates that he
could not performthe essential functions of a treaty broker.
Bul  ock counters that he nust have been able to because, were he
not, he would not have held his position at Balis for al nost 18
years and received several pronotions.

The Court is satisfied that, at a m ninmum Bullock has
present ed genuine issues of material fact that he was mnimally
qualified for his position. At the prima facie stage of a case,

a plaintiff need only prove by sone credible evidence, including

4 Because Bull ock seeks relief as an enpl oyee “regarded as”
di sabl ed, the Court need not determ ne whether a reasonable
accomodati on was either requested or granted in this case. See,
e.qg., Deane v. Pocono Med. Cir., 142 F.3d 138, 148-49 n.12 (3d
Cr. 1998).

13



his own testinony, that he was mnimally qualified for the

position fromwhich he was fired.® See, e.qg., Sheridan v. E.|

DuPont de Nenmours & Co., 100 F.3d 1061, 1084 (3d G r. 1996).

G ven Bullock’s long tenure at Balis, his several pronotions and
hi s maintaining the appropriate broker’s |icense, Bullock was
mnimally qualified for his job despite what Balis considered his

relatively poor performance. Moreover, Senpier v. Johnson &

Hi ggins, 45 F.3d at 729 (3d Gr. 1995), on which Balis relies,
instructs that “objective job qualifications” such as experience
in a particular field may be considered as part of a plaintiff’s
prima facie case, but “subjective job qualifications” such as
initiative and drive are “better left to consideration of whether
the enpl oyer’ s non-di scrimnatory reason for discharge is

pretext.” 1d. at 729; see also Equal Enploynent Opportunity

Commin v. Horizon/CVMS Healthcare Corp., 220 F.3d 1184, 1193, 1195

n.7 (10th CGr. 2000) (stating that courts should not allow

defendants to short circuit the McDonnell Douglas anal ysis by

raising its subjective reasons for firing an enpl oyee as a

chall enge to the enployee’s prina facie case); Fowe v. C & C

Cola, 868 F.2d 59, 64-65 (3d Gr. 1989). Finally, although Balis

° Balis relies on two non-ADA cases, Spangle v. Valley
Forge Sewer Auth., 839 F.2d 171, 173 (3d Cir. 1988) and Kohn v.
AT&T Corp., 58 F. Supp. 2d 393, 409 (D.N. J. 1999). The Court
finds that Bullock’s long history with his enployer and his
several pronotions distinguishes those cases factually fromthe
case at bar.

14



lists at length Bullock’ s performance problens, it never suggests
what it considers the essential functions of Bullock’s position.
Accordingly, the Court finds that there are genui ne issues of
fact concerning Bullock’s qualifications for his job as a treaty
broker. The Court wll, of course, consider Bullock’s
performance i ssues when considering the strength of Balis’s

proffered non-discrimnatory reason for firing him

3. Balis's Legitimte Non-discrinnatory Reason

In the instant case, Balis offers Bullock’s poor performance
as its legitimate non-discrimnatory reason for firing him
Balis presents many instances of Bullock’ s deficient performance,
clearly enough to satisfy its relatively slight burden of

production on this issue. See, e.qg., Fuentes v. Perskie, 32 F. 3d

759, 763 (3d Cir. 1994). The disposition of this Mtion for
Summary Judgnent therefore turns on whether there is a genuine
issue of fact that this legitimate reason is pretextual; if
Bul | ock can present a genuine issue of fact that Balis’s reason
is pretextual, summary judgnent cannot be had.

Rat her than pointing to specific facts in the record,
Bul | ock concl udes sinply that “the record clearly and
sufficiently reveals ‘weaknesses, inplausibilities,

i nconsi stenci es, incoherencies, or contradictions in the

enpl oyer’s proffered legitinate reasons for it actions that a

15



responsi bl e fact finder could rationally find them unworthy of

credence.’” See PIf.’s Mt. at 19 (citing Fuentes, 32 F.3d at
765). Bullock’s confidence alone will not carry his burden under
Rule 56, nor will nere reliance on conclusory argunents establish

a genuine issue of material fact. Mquire v. Hughes Aircraft

Corp., 912 F.2d 67, 72 (3d Cir. 1990); Schoch v. First Fidelity

Bancorporation, 912 F.2d 654, 657 (3d Gr. 1990). Bullock has

failed to highlight any evidence that woul d show pretext or the
exi stence of discrimnatory aninus. Accordingly, he has failed
to sufficiently defend the instant notion for summary judgnent.
Rul e 56 nevertheless requires the Court to conduct its own
exam nation of whether granting sunmary judgnent is appropriate.
Fed. R Cv. P. 56(e) (“If the [nonnovant] does not so respond,
summary judgnent, if appropriate, shall be entered against the
[ nonmovant].”). Al though Bullock has failed to highlight any
evi dence that would discredit Balis's offered non-discrimnatory
reason as pretextual, such facts do exist on this record. For
exanple, the timng of Bullock’s disclosure that he m ght have a
disability is enough to call into question the notivation behind
his firing. Shortly after learning that Bullock had, or m ght
have had, a disability, Balis nade the decision to fire him
Al t hough Bull ock’s future with Balis was uncertain, Bullock
informed Balis that he m ght have a disability before Balis nade

the decision to fire him Al though it could be inferred from

16



this record that the decision to fire Bullock was inmm nent and
i nevitable, Bullock’s pronotions and tenure with the conpany, as
well as Balis's seem ng tol erance for his performance problens,
could also |l ead a reasonable jury to infer that Balis would have
allowed Bullock to remain in its enploy had it not |earned of his
disability. Accordingly, because genuine issues of fact exist
regardi ng whether Balis’s proffered non-discrimnatory reason for
firing Bull ock were pretextual, Bullock’s ADA cl ai msurvives the

instant Motion for Sunmary Judgnent.

D. Bul |l ock’s ADEA C aim

The ADEA states that “it shall be unlawful for an enpl oyer
to . . . discharge any individual or otherw se discrimnate
agai nst any individual with respect to his conpensation, terns,
conditions, or privileges of enploynent, because of such
individual’s age.” U S C. 8 623(a)(1l). Under his ADEA claim
Bull ock’s prima facie case requires himto prove that he: (1) was
over 40; (2) was qualified for the position; (3) suffered an
adverse enpl oynent action; and (4) was replaced by people
sufficiently young enough to create an inference of age

di scrimnation. See Senpier, 45 F.3d at 728. Al though Bull ock

was clearly within the protected age group and suffered an

adverse enpl oynent action, Balis contends that Bull ock was

17



neither qualified for the job nor replaced by workers

sufficiently young to create an inference of discrimnation.

1. Bul l ock’s Qualification Under the ADEA

As part of his prima facie case under the ADEA, Bull ock nust
show that he was mnimally qualified for the job of treaty
broker. For the sanme reasons outlined above, the Court is
satisfied that Bull ock has presented genuine issues of nateri al

fact concerning his qualification for the job of treaty broker.

2. Absorption of Bullock’'s Wirk by O her Enpl oyees

Al t hough Balis did not replace Bullock with new enpl oyees,
younger or otherw se, Bullock contends that Balis’s distributing
his work to younger enployees should give rise to an inference of
di scrimnation. Absorption of work by younger enpl oyees can give
rise to such an inference in certain circunstances, especially if
an enpl oyee proves that it occurred as “part of a pattern of [the
enpl oyer’ s] di scharging enpl oyees over forty and distributing

their work to younger enployees.” Miyrgan v. Arkansas Gazette,

897 F.2d 945, 950-51 (8th Cr. 1990); see also Frieze v.

Boat mren’ s Bank of Belton, 950 F.2d 538, 541 (8th Gr. 1991)

(“Enpl oyers often distribute a discharged enployee’s duties to
ot her enpl oyees performng related work for legitimte reasons.

[ Thi s] does not increase or decrease the likelihood that [an

18



enpl oyer di scharges an enpl oyee] because of age.”). On the facts
present ed, however, no genuine issue of material fact exists
regarding this elenment of Bullock’s prima facie case. Bullock
presented no evidence that his firing was part of a | arger
pattern of simlarly notivated firings. Moreover, the evidence
presented by both parties shows that sone, perhaps nost, of
Bul | ock’ s work was assuned by workers ol der than he.® Bull ock
has failed to establish a genuine issue of fact regarding this

el emrent of his prima facie case.

3. Balis's Legitimte Non-discrin natory Reason

Assum ng, however, that Bullock can establish a genuine
i ssue of fact regarding his prima facie case under the ADEA, he
cannot discredit Balis's legitinmate non-discrimnatory reason for
firing him Through nethodical reference to the record, Balis
has produced evidence showi ng that Bull ock’s poor performance
m ght have been a legitimate reason for firing him The burden

therefore falls on Bullock to show that there is sonme genui ne

® Bullock admits that at |east one ol der co-worker assuned
sone of his responsibilities. Balis suggests that two additional
ol der workers assuned sonme of Bullock’s work as well. Bullock
does not present any evidence to refute this. Rather, Bullock
inplies that this testinony is unreliable because it was not
revealed until late in discovery. This disagreenent is
irrelevant. Taken in a light nost favorable to Bullock, the
Court finds that, on the facts presented, even one ol der co-
wor ker’s assum ng Bul |l ock’s duties would be enough to negate this
el enent of Bullock’s prima facie case.
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i ssue of material fact that his performance was but a pretext for
his age, the real notivation behind his firing.

By failing to highlight any evidence that woul d counter
Balis’s non-discrimnatory reason for firing him however,
Bul l ock has failed to sufficiently defend the instant Mtion for
Summary Judgnent. Moreover, the Court is satisfied that summary
judgnent on this matter is appropriate. See Fed. R Cv. P.
56(e). Unlike Bullock’s ADA claim in which the timng of the
revel ation that Bullock had a disability casts into question
Balis’s notivation, Bullock’s ADEA claimgives rise to no such
suspi cion; Bullock’s age cane as no surprise to Balis as they
del i berated whether to fire him G ven the weakness of Bullock’s
ADEA prima facie case and the | ack of any other evidence
discrediting Balis's non-discrimnatory reason for firing him
there is no evidence that woul d suggest that Bullock’s age pl ayed
a part in Balis's decision to fire him Accordingly, his ADEA

claimnmnust fail.

E. After Acquired Evidence and Bull ock’s Avail abl e Renedi es

During discovery related to this case, Balis discovered
several instances of dishonesty on Bullock’s résung and job
application. Balis nmade these discoveries after it fired
Bul  ock. Nonetheless, Balis seeks to Iimt the remedies

avai l abl e to Balis because of the “after-acquired evidence” of
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hi s di shonesty with the conpany.

Because only the enployer’s notivation is paranount in en
enpl oynent discrimnation suit, after-acquired evidence of
enpl oyee m sconduct is not relevant in determ ning whether an

enpl oyer is liable. MKennon v. Nashville Banner Publ’g Co., 513

U S 352, 359-60 (1995). Such evidence is relevant, however,
when determ ning the scope of that liability. [1d. at 362-63. In
ot her words, after-acquired evidence can affect the determ nation
of renedi es because, despite the enployer’s discrimnatory
action, the enployee may have suffered no injury.

Bef ore an enpl oyer can invoke the after-acquired evi dence
doctrine, it nmust prove that: (1) the enployee actually commtted
the m sconduct; and (2) the enployer in fact would have
term nated the enpl oyee on those grounds alone if it had
di scovered the wongdoing. 1d. The enployer nmust prove that it
woul d have fired the enployee, not nerely that it could have.

Shattuck v. Kinetic Concepts, Inc., 49 F.3d 1106 (5th Cr. 1995),;

MIller v. Beneficial Mnt. Corp., 855 F. Supp. 691, 714 (D.N. J.

1994); Malone v. Signal Processing Tech., 826 F. Supp. 370, 375

(D. Colo. 1993). If the enployer satisfies this burden, neither
reinstatenent nor front pay is an appropriate renedy. MKennon,
513 U.S. at 362. Instead, absent extraordinary inequitable

ci rcunst ances, the renedy should include only backpay fromthe

date of the unlawful discharge to the date the new i nformation
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was di scovered. 1d. This doctrine applies to résumeé fraud of

the type that occurred in this case. See Adelman v. GVAC

Mort gage Corp., No. 97-691, 1998 W 51131, at *2-3 (E. D. Pa. Feb.

5, 1998); Reid v. Kraft Gen. Foods, Inc., No. 93-5796, 1995 W

262531, at *8 (E.D. Pa. Apr. 27, 1995).

In the instant case, Bullock concedes that his résumé and
job application were false. Balis has presented the depositions
of Fox and Barbara Kennedy, Balis's Vice President for Human
Resources, that such |lying was grounds for discharge at Balis.
Bul | ock has done nothing to discredit these depositions or
present his own evidence that, despite conpany policy to the
contrary, he would not have been fired had Balis discovered his
di shonesty. Because these depositions remain uncontroverted,
they are sufficient to prove that Balis would have fired Bul |l ock

had it |l earned of his m sconduct. See, e.qg., Colenman v. Keebl er

Co., 997 F. Supp. 1102, 1123 (N.D. Ind. 1998). Accordingly,
Bul l ock’s renedy, if any, should be limted to backpay neasured
fromthe date of the allegedly unlawful enploynent action, March
24, 1997, to the date on which Balis discovered his m sconduct,

March 23, 2000.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDGAR Q BULLCCK, 111 : CVIL ACTI ON
V. :

BALIS & CO., INC , :
al k/l'a GQUY CARPENTER & CO., INC : No. 99-748

ORDER
AND NOW this day of Decenber, 2000, in

consideration of the Motion for Summary Judgnent filed by the
Def endant, Balis & Co., Inc., a/k/a GQuy Carpenter & Co., Inc.
(“Balis”) (Doc. No. 26), the Response thereto filed by the
Plaintiff, Edgar Q Bullock, Ill and the Reply filed by the

Def endant, it is ORDERED that:

1. Balis’s Motion for Summary Judgnent on Bull ock’s ADEA cl ai m
Count | of the Conplaint, is GRANTED. Judgnment is ENTERED in
favor of Balis and against Bullock on Count | of Bullock's
Conpl ai nt .

2. Balis’s Motion for Summary Judgnent on Bull ock’s ADA cl ai m
Count Il of the Conplaint, is DEN ED.

3. Any conpensatory renmedi es awarded to Bullock in this matter

shall be limted to backpay cal cul ated from March 24, 1997, to

March 23, 2000.



BY THE COURT:

JAMES MG RR KELLY, J.



