IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LEAH W LDER,

Plaintiff,

v. : ClVIL ACTI ON

DR, TRI NKA LUZI NSKI | : No. 00- 3438
COVENANT HOUSE HEALTH SERVI CES, : 00- 3439
and COVENANT HOUSE | NC. :

Def endant s.
JOYNER  J. DECEMBER . 2000

VEMORANDUM AND ORDER

This is a nedical nmal practice and negligence case brought by
Plaintiff Leah Wlder (“Plaintiff”) against Defendants Dr. Trinka
Luzi nski (“Dr. Luzinski”), Covenant House Health Services and
Covenant House, Inc. (collectively “Covenant House”). In her
two, now consolidated Conplaints, Plaintiff alleges that she
suffered injuries resulting fromthe inproper and inadequate
medi cal treatnent provided by Dr. Luzinski and Covenant House
whil e she was a patient at Covenant House from 1990 to 1997.
Presently before the Court is the United States’ Mdtion to
Dismss for |ack of subject-matter jurisdiction. For the reasons

bel ow, we will grant the Mtion.

BACKGROUND

This case arises fromtwo separate lawsuits filed by



Plaintiff in the Court of Conmon Pl eas of Phil adel phia County.
Plaintiff filed the first Conplaint on Decenber 10, 1999, nam ng
Dr. Luzinski and Covenant House Health Services as Defendants.

On March 14, 2000, Plaintiff filed a second, |argely identical
Conpl aint, which differed fromthe first only in that it added a
separ ate negligence count agai nst Covenant House, Inc., which was
named as a new def endant.

In 1993, several years before Plaintiff comrenced either of
her |l awsuits, the United States Departnent of Health and Human
Services (“HHS’) notified Covenant House that it was deened to be
a federal enployee under the Public Health Service Act, 42 U S. C
§ 233(h) (West Supp. 2000). Under that Act, the exclusive renmedy
against the United States “for damage for personal injury,

i ncluding death, resulting fromthe perfornmance of nedical,
surgical, dental, or related functions . . . by any conm ssi oned
of ficer or enployee of the Public Heath Service while acting in
the scope of his office or enploynent” shall be pursuant to the
Federal Tort Cains Act (“FTCA’), 28 U S.C. §8 2671, et seq. 42
US C 8§ 233(a). (See also Def. Mdt. at Ex. 1 (11/12/93
notification letter fromHHS to Covenant House)).

One day after filing her second Conplaint, Plaintiff
submitted to HHS an administrative claimformregarding the sane
injuries that were subject of her earlier lawsuits. (Def. Mot.
at Ex. 4 (“daimfor Damage, Injury or Death” form dated

3/15/00)). Meanwhile, the United States renoved Plaintiff’s
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previously filed state court actions to this Court
Shortly thereafter,
to consolidate Plaintiff’s two actions.

United States then filed the instant

28 U.S.C. § 2675(a).

DI SCUSSI ON

The FTCA provides in pertinent part:

An action shall not be instituted upon a
claimagainst the United States for noney
damages for injury or |loss of property .
caused by the negligent or wongful act or

om ssion of any enpl oyee of the Governnent
while acting within the scope of his office
or enployment, unless the claimnt shall have
first presented the claimto the appropriate
Federal agency and his claimshall have
finally been denied by the agency in witing
and sent by certified or registered mail

The failure of an agency to nmake final

di sposition of a claimw thin six nonths
after it is filed shall, at the option of the
claimant any tinme thereafter, be deened a
final denial of the claimfor purposes of
this section .

this Court granted the United States’

in July 2000.

noti on

See 8/15/00 Order. The

Mot i on on August 22, 2000.

The statutory |anguage is clear that a

court does not have jurisdiction before adm nistrative renedi es

have been exhausted, and a court nust dismss any action that is

initiated prematurely. MNeil v. United States, 508 U S. 106,

111,

Dal e,

113 S. C. 1980, 124 L. Ed. 2d 21 (1993); Wjick v.

| nc.

Dal e &

, 43 F.3d 790, 793-94 (3d Cir. 1994) (noting that

adm ni strati ve exhausti on under

Suprene Court “firmy rejected” the “no harm no foul”

reasoni ng) .
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Plaintiff does not dispute that Covenant House is a federal
enpl oyee or that the FTCA applies to this action. (PlItf. Resp.
at §6). Instead, Plaintiff argues that because all of the issues
arise out of the same incident, the interests of fairness and
judicial econony favor a single determ nation of the claim (ld.
at Y7-8). Further, Plaintiff asserts that, regardl ess of
whet her subject-matter jurisdiction exists, she maintains viable
clainms against Dr. Luzinski. (ld. at 16). W disagree.

Plaintiff essentially admts that this Court has no
subject-matter jurisdiction over this case. Moreover, it is
clear that Plaintiff failed to follow the adm nistrative
gui delines applying to clains against the United States as set
out inthe FTCA. Finally, Plaintiff’s argunent that,
notw t hstandi ng the dictates of the FTCA, her clains against Dr.
Luzi nski survive is incorrect. |In both her Conplaints, Plaintiff
unm st akably all eges that Dr. Luzinski was acting within the
scope of her enpl oynent at Covenant House. (12/10/99 Conpl. at
194-10; 3/14/00 Conpl. at 915-10). Therefore, there is no
guestion that these clains against Dr. Luzinski are subject to
the requirenents of the FTCA. See 42 U.S.C. § 233(a); 28 U S.C
§ 2675(a). Because Plaintiff has prematurely filed suit before
exhausting her adm nistrative renedies, we will grant the United
States’ Mdtion to Dism ss pursuant to Fed. R Cv. P. 12(b)(1).

See McNeil, 508 U S. at 111-12; Krumins v. Atkinson, No. ClV. A

96- 2144, 1997 W. 22396, at *2 (E.D. Pa. Jan. 17, 1997).
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CONCLUSI ON

For the foregoing reasons, the United States’ Mtion to

Dismss will be granted. An appropriate order foll ows.
ORDER
AND NOW this day of Decenber, 2000, upon

consideration of the Motion by the United States to Di sm ss
(Document No. 4), and Plaintiff’'s Response thereto, it is hereby
ORDERED that the Mdtion is GRANTED. It is FURTHER ORDERED t hat

this case is DI SM SSED W THOUT PREJUDI CE.

BY THE COURT:

J. CURTI S JOYNER, J.



