IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAULA FANTROYAL : CVIL ACTI ON
V.
KENNETH S. APFEL : No. 00-1860

VEMORANDUM AND ORDER

J. M KELLY, J. DECEMBER , 2000
Presently before the Court is a Mdtion for Partial Dismssal
filed by the Defendant, Kenneth S. Apfel, Conmm ssioner of the
Social Security Admi nistration. The Plaintiff, Paula Fantroyal
(“Fantroyal”), filed a pro se Conplaint that alleged disability
di scri m nati on agai nst her. Defendant now seeks parti al
di smi ssal of that Conplaint pursuant to Federal Rule of G vil
Procedure 12(b)(1). For the follow ng reasons, Defendant’s

Motion for Partial Dismssal is granted.

. BACKGROUND

Fantroyal alleges that she began working in an air-tight,
unventilated work area in 1991. Because the building in which
she worked was in the process of major renovations, chemcals
were frequently stored near her work station. She |ater becane
ill, which she clainms was caused by prol onged exposure to these
chem cal s.

After visiting a doctor, Fantroyal |earned that she was

hyper-sensitive to chemcals. She then requested, five tines,



t hat her enployer grant her reasonabl e accommpdati ons. Fantroyal
clainms that her enployer failed to grant her reasonabl e
accommodati ons, and that she was constructively forced into
disability retirenent because of her ill ness.

Fantroyal finally decided to seek relief in federal court.
On April 10, 2000, Fantroyal sought |eave fromthis Court to

proceed in forma pauperis, which the Court granted. Fantroyal

subsequently filed a pro se Conplaint on April 12, 2000. The
Conpl aint alleged disability discrimnation by the Soci al
Security Admnistration in violation of the Arericans wth
Disabilities Act (“ADA"), 42 U S.C. § 12101 et seq. (1994).

Def endant subsequently filed a Motion for Partial Dism ssal
due to | ack of federal subject matter jurisdiction on June 26,
2000. The next day, Defendant filed an Answer to Fantroyal’s
Conplaint. On July 10, 2000, Fantroyal filed a pro se Response
in which she asked the Court to obtain |egal representation for
her. The Court ultimately did so, and granted her additi onal
time to suppl enent her Response. Wth the assistance of counsel,

Fantroyal filed a second Response on Novenber 10, 2000.

1. STANDARD OF REVI EW

Federal Rule of Civil Procedure 12(b)(1) enpowers parties to
assert as a defense the court’s “lack of jurisdiction over the

subject matter” of the case. Fed. R Civ. P. 12(b)(1). This



defense can be raised at any tine. Fed. R CGv. P. 12(h)(3). A
nmotion to dismss pursuant to Rule 12(b) (1) challenges a federal
court’s authority to hear the case. Therefore, the party
asserting jurisdiction bears the burden of show ng that the case
is properly before the Court at all stages of litigation.

Packard v. Provident Nat’'l Bank, 994 F.2d 1039, 1045 (3d Cr.

1993); Kehr Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406,

1408-09 (3d Cir. 1991); Mrtensen v. First Fed. Sav. & Loan

Ass’'n, 549 F.2d 884, 891 (3d Gr. 1977).

Motions pursuant to Rule 12(b)(1) take one of two forns:
those that attack the conplaint on its face and those that attack
the existence of subject matter jurisdiction in fact. Kelly v.
Bl ake, No. 93-0365, 1993 W. 131518, at *1 (E.D. Pa. Apr. 26,

1993); Yuksel v. Northern Am Power Tech., Inc., 805 F. Supp.

310, 311 (E.D. Pa. 1992). A facial attack requires the district
court to accept the allegations of the conplaint as true in
deci di ng whet her subject matter jurisdiction exists. See

Mortenson, 549 F.2d at 891; Garcia v. United States, 896 F. Supp.

467, 471 (E.D. Pa. 1995). 1In considering a factual attack,
however, the court may weigh the evidence in determning its
power to hear the case. Mrtenson, 549 F.2d at 891; Garcia, 896

F. Supp. at 471.

1. DISCUSSI ON




The instant case presents a facial attack on Fantroyal’s
Conpl ai nt, asking the Court to dism ss portions of her case
because she incorrectly nmade her cl ai munder the ADA. Def endant
is correct that, under the ADA, Fantroyal’s clai mcannot stand.
Ceneral |y speaking, the ADA precludes a “covered entity” from
di scrim nating agai nst individuals because of their disabilities.
42 U.S.C. § 12112(a). The term“covered entity” includes
“enployers.” 42 U. S.C. § 12111(2). The term “enpl oyer,”
however, explicitly excludes the United States. 42 U S.C 8§
12111(5)(B)(i). Federal enployees therefore have no claim
against the United States under the ADA. Facially, Fantroyal’s
Conpl ai nt, which sets forth a disability discrimmnation claim
against a United States agency, fails to invest the Court with
subject matter jurisdiction over her case. Accordingly, the
Court nust dismss her claimto the extent that it seeks relief
under the ADA.

The Court will not, however, dism ss Fantroyal’s clains in
their entirety. Although Fantroyal’s pro se Conplaint m stakenly
i nvoked jurisdiction under the ADA, the facts all eged nake out a
claimfor relief under the Rehabilitation Act of 1973, 29 U S. C
8§ 791 et seq. (1994), which is the sole basis for federal
enpl oyees to bring clains of disability discrimnation. Spence

v. Straw, 54 F.3d 196, 202 (3d G r. 1995); Wber v. Henderson,

No. 99-2574, 2000 W. 217676, at *1 n.2 (E.D. Pa. Feb. 10, 2000).



The Rehabilitation Act provides that no disabl ed individual
“shall, solely by reason of her or his disability, be .
deni ed the benefits of, or be subjected to discrimnation under
any programor activity receiving Federal financial assistance or
under any programor activity conducted by any Executive agency .
.7 29 U.S.C. 8§ 794. Defendant concedes that Fantroyal may
set forth a claimfor relief under the Rehabilitation Act. See
Def.’s Mem in Supp. of its Mot. for Partial D sm ssal at 3.

That Fantroyal failed to explicitly nmention the
Rehabilitation Act in her Conplaint does not bar her claim the
Federal Rules of Civil Procedure are neant as a vehicle “to
facilitate a proper decision on the nerits,” not as a “gane of
skill in which one msstep . . . may be decisive.” Conley v.

G bson, 355 U. S. 41, 48 (1957). Indeed, Federal Rule of G vi
Procedure 8(f) requires that “[a]ll pleadings shall be so
construed as to do substantial justice.” Fed. R Cv. P. 8(f).
Consistent with this rule is the well-established principle that
courts should subject a pro se party’s pleadings to | ess
stringent standards of specificity and construe their conplaints

liberally. See, e.qg., Haines v. Kerner, 404 U S. 519, 520

(1972); Lewis v. Attorney Gen. of the United States, 878 F. 2d

714, 722 (3d Cr. 1989); Mcklus v. Carlson, 632 F.2d 227, 236

(3d Cir. 1980). “Wwen a court is dealing with a conpl aint drawn

by a layman unskilled in the | aw,” suggests one coment at or,



“technical deficiencies in the conplaint will be treated
leniently and the entire pleading will be scrutinized to
determne if any legally cognizable claimcan be found within
it.” 5 C Wight & A Mller, Federal Practice and Procedure §

1286, at 550-53 (1990) (footnotes omtted). Moreover, “[a]

pl eading will be judged by its substance rather than according to
its formor label and, if possible, will be construed to give
effect to all its avernents.” 1d. at 553-56.

In the instant case, Fantroyal’s invoking jurisdiction under
the ADA was clearly a msstep, but it is not decisive. The Court
Wil dismss any clains to the extent that Fantroyal seeks relief
under the ADA, but Fantroyal may pursue her clains under the
Rehabilitation Act. Moreover, the Court wll entertain a
properly filed notion seeking | eave of the Court to anend
Fantroyal’s Conplaint to explicitly include the Rehabilitation
Act and any other appropriate facts, if Fantroyal elects to do

so.!

1 I'n opposing Defendant’s Motion for Partial Dismssal,
Fantroyal informally asked, in the alternative, that the Court
grant her |eave to anend her Conplaint. The Court wll deny this
request, without prejudice, for two reasons. First, Fantroyal
never made a formal notion to seek | eave to anend her Conpl aint,
as she nmust under Federal Rule of G vil Procedure 15(a). Second,
this Court’s Order of Cctober 18, 2000, foreclosed Defendant from
responding to Fantroyal’s informal request for |eave to amend.
See Order, Cct. 18, 2000 (“Plaintiff may file a supplenent to her
Response by or before Novenber 10, 2000. The Court wi Il consider
t he Def endant’s Motion on the papers filed by the parties as of
that date.”). Consequently, Defendant has not been afforded an
opportunity to respond to Fantroyal’s request. The Court wll

6



therefore deny, w thout prejudice, Fantroyal’'s request for |eave
to anmend her Conpl aint.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAULA FANTROYAL : ClVIL ACTION
V.
KENNETH S. APFEL No. 00-1860
ORDER
AND NOW this day of Decenber, 2000, in

consideration of the Motion for Partial Dismssal for Lack of
Subj ect Matter Jurisdiction filed by the Defendant, Kenneth S.
Apfel (Doc. No. 6) and Response thereto filed by the Plaintiff,
Paul a Fantroyal, it is ORDERED that the Mtion for Parti al
Dismssal is GRANTED and all of Plaintiff’s clainms under the
Americans with Disabilities Act, 42 U.S.C. § 12101 et seq. (1994)

are DI SM SSED.

BY THE COURT:

JAMES MG RR KELLY, J.



