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l. BACKGROUND

Plaintiff Diane Blair (“Blair”) filed this Conpl aint
agai nst her fornmer enployer, Scott Specialty Gases (“Scott”), and
two of its enployees, Thomas Barford (“Barford”) and Jerry Stunp
(“Stunmp”). In her Conplaint, Blair alleges sexual discrimnation
under Title VII of the Gvil R ghts Act of 1964, sexual
di scrim nation under the Pennsylvania Human Rel ati ons Act
(“PHRA"), violation of Article I, Section 28 of the Pennsyl vani a
Constitution, intentional infliction of enotional distress,
def amati on, breach of contract and negligent enpl oynent.
Plaintiff’s Title VI, PHRA negligent enploynent and breach of
contract were brought only against Scott. Blair alleged the
enotional distress claimagainst Barford, while her defamation
cl ai ms were brought against Barford and Stunp. Plaintiff’s
Pennsyl vani a Constitutional claimwas brought against each

def endant .



Def endant Scott is a producer and supplier of specialty
gas products. Blair was enployed by Scott from 1995 until March
1999 as a troubl eshooter and as a plant manager. In April 1997,
Blair was offered a permanent position as Plant Manager at the
Pl unst ead Medi cal Products Division. During the course of her
enpl oynent at Scott, Blair alleges that she was subjected to
di scrim nation and harassnent because of her sex, which she
clains caused her to resign on March 24, 1999.

More specifically, Blair’s allegations include a claim
that Barford deneaned her suggestions at neetings, made sexi st
coments on a routine basis, and nade sexual |y derogatory
coments to plaintiff. Barford also nade comments to Blair about
her appearance, telling her for exanple that if she wanted to get
thi ngs done in the factory, she should hike up her skirt and show
her legs. On at |east one occasion, Barford even referred to
hinmself as a “sexist pig.” Blair further alleges that Stunp
spread a runor that Blair and another fenal e enpl oyee were having
an affair, and that this runor was spread in retaliation for
Blair’s internal conplaints of sexual harassnent.

I n February, 1998, Scott published and distributed an
updat ed enpl oyee handbook, entitled “Wrking Wth Scott,” that
i ncluded a nandatory, binding arbitration provision. The
Arbitration section of the handbook provides as foll ows:

1. Mandatory Arbitration Procedures - The procedures
for internal hearing and nmedi ati on are optional
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procedures. Invocation of these procedures is not
a prerequisite to arbitration. Arbitration,
however is mandatory. Accordingly, if any dispute
ari ses fromyour enploynent with Scott, you and
Scott agree that final resolution of the dispute
will occur exclusively in a final and binding
arbitration proceeding. “Dispute” includes every
kind or type of dispute, including wthout
limtation any allegation of wongful discharge,
di scri m nation, sexual or any other claim of
harassnent, any injury to physical, nental, or
econom c interests, and unfair conpetitive
practices or inproper use of trade secrets by an
enpl oyee. It includes clains you mght bring that
arise as a result of term nation of enploynent.

It also includes any clains that Scott could
bring. This neans that a neutral arbitrator,
rather than a court, or jury, will decide the

di spute.

Arbitration Procedures - Disputes will be resolved
according to the provisions of the National Rules
for the Resolution of Enploynent Disputes of the
American Arbitration Association (“AAA”). To
start the arbitration process, either party nust
submt a witten arbitration request to AAAwithin
one (1) year of the date a cause of action
accrues. A witten arbitration request for a
claimof wongful or discrimnatory term nation
nmust be filed within one (1) year of the date of
termnation. The arbitrator shall have ful
authority to award damages and ot her renedi es as
may be permtted under applicable | aw and, as the
| aw permits, award costs and attorney’s fees. Any
failure to request arbitration within this tine
frame and according to the procedures set forth
bel ow shall constitute a waiver of all rights to
raise any clains in any forumarising out of any
di spute that was subject to arbitration. Either
party’s use of the optional nediation or internal
hearing procedures shall not result in a tolling
of the one-year period described above. Filing a
claimwithin this period is considered a condition
precedent to arbitration. The parties, however,
may agree in witing to extend the tinme period

wi thin which one nust submt his, her, or its
witten arbitration request to the AAA.  Such
agreenent nust be nutual .



3. Enpl oyment Arbitration Procedures - The details of
the arbitration procedures are in a separate
docunent called the National Rules for the
Resol ution of Enpl oynent Di sputes, pronul gated by
the AAA which Scott incorporates into this
per sonal handbook by reference as if it were fully
repeated here. At any tine during or within one
year after your enploynent, you may request a copy
of the AAA National Rules fromthe | ocal manager
in charge of office adm nistration.

4. Costs of Arbitration - In Oder to make the
arbitration procedure readily available to its
enpl oyees, Scott will pay one hundred percent
(100% of any adm nistrative fee required by the
AAA to initiate the arbitration process. O her
expenses wll be paid by the parties as set forth
in the applicable AAA rules. Unless otherw se
ordered by the arbitrator under applicable | aw,
each party will bear his, her, or its own
expenses, such as attorneys’ fees, costs, and
expert w tness fees.

Under the AAA's National Rules for the Resolution of

Enpl oynment Di sputes (the “National Rules”), the arbitrator’s
conpensation “shall be borne equally by the parties unless they
agree otherwi se, or unless the | aw provi des ot herw se.”

On February 27, 1998, Blair signed an acknow edgnent
stating that she had read the Arbitration provision of the
handbook, and agreeing “that if there is any dispute arising out
of [her] enploynent...[she] will submt it exclusively to final
and binding arbitration.” That acknow edgnment al so stated that
“Iolnly the Executive Comm ttee of Scott Specialty Gases can
change this Handbook, and the change nust be in witing. |If
Scott...makes any material changes, it will give me a copy of

them and by remaining enpl oyed by Scott Speciality Gases
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thereafter I will be deened to have accepted these changes.”

As explained earlier, Blair resigned on March 24, 1999;
however, Blair has never attenpted to arbitrate her case.
| nst ead, on Septenber 20, 2000, Blair filed a Charge of
Discrimnation with the EECC, and on July 31, 2000, Blair filed
the present Conplaint. Because Blair failed to arbitrate her
case, the defendants now nove to dismss plaintiff’s Conplaint
pursuant to Federal Rule of Civil Procedure 12(b)(6), or
alternatively for summary judgnment under Federal Rule of Cvil
Procedure 56.

1. Dl SCUSSI ON

A Legal Standard

Def endants have filed the instant notion as a notion to
di sm ss under Federal Rule of G vil Procedure 12(b)(6), or
alternatively as a notion for summary judgnment under Federal Rule
of Gvil Procedure 56. However, both parties have submtted
exhibits other than the Conplaint to the Court. |If a defendant
files a notion to dismss for failure to state a clai mupon which
relief can be granted, see FED.R QVv.P. 12(b)(6), and “matters
outside the pleading are presented to and not excluded by the
court, the notion shall be treated as one for summary judgnent
and di sposed of as provided in Rule 56...”". FebD.R QVv.P. 12(b).
Accordingly, the Court will treat defendant’s notion as one for

sumary j udgnent .



Summary judgnent is appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law" FeED.R QvV.P
56(c) (1994). The party noving for summary judgnent has the

initial burden of showing the basis for its notion. See Cel otex

Corp. v. Catrett, 477 U.S. 317, 323 (1986). Once the novant
adequately supports its notion pursuant to Rule 56(c), the burden
shifts to the nonnoving party to go beyond the nere pl eadi ngs and
present evidence through affidavits, depositions, or adm ssions
on file to show that there is a genuine issue for trial. See id.
at 324.

A genuine issue is one in which the evidence is such
that a reasonable jury could return a verdict for the nonnoving

party. See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

(1986). Wien deciding a notion for summary judgnent, a court
must draw all reasonable inferences in the |ight nost favorable

to the non-novant. See Big Apple BMN Inc. v. BMNWof N Am,

Inc., 974 F.2d 1358, 1363 (3rd G r. 1992).

Moreover, a court nmay not consider the credibility or
wei ght of the evidence in deciding a notion for sunmary judgment,
even if the quantity of the noving party's evidence far outwei ghs

that of its opponent. See id. Nonetheless, a party opposing



summary judgnent nust do nore than rest upon nere all egations,

general denials, or vague statenents. See Trap Rock Indus., Inc.

v. Local 825, 982 F.2d 884, 890 (3rd Gr. 1992).

B. The Arbitrati on Agreenent

The dispute in this case centers upon whet her
plaintiff’s claimshould be dism ssed in accordance with the
arbitration provision contained within Scott’s enpl oyee handbook,
“Working Wth Scott”. The Federal Arbitration Act (“FAA")
provides that witten agreenents to arbitrate controversies
arising out of an existing contract “shall be valid, irrevocable,

and enforceabl e, save upon such grounds as exist at law or in

equity for the revocation of any contract.” 9 U S C 8§ 2.
Pursuant to the FAA, courts nust enbrace a “libera
federal policy favoring arbitration agreenents.” Mses H Cone

Menorial Hosp. v. Mercury Construction Corp.., 460 U S. 1, 24

(1983). Indeed, “[t]he preem nent concern of Congress in passing
the Act was to enforce private agreenents into which parties had
entered,” a concern which “requires that [the court] rigorously

enforce agreenents to arbitrate.” Dean Wtter Reynolds Inc. V.

Byrd, 470 U. S. 213, 221 (1985). Thus, “any doubts concerning the
scope of arbitrable issues should be resolved in favor of
arbitration, whether the problemat hand is the construction of
the contract |anguage itself or an allegation of waiver, delay,

or alike defense to arbitrability.” Mses H Cone Menorial




Hosp., 460 U. S., at 24-25.
In the present case, the parties first dispute whether
the parties fornmed a valid arbitration agreenent. Under the FAA

state | aw governs the formation of contracts, see First Options

of Chicago, Inc. v. Kaplan, 514 U S. 938, 944 (1995), but courts

must bear in mnd the federal policy favoring arbitration. See

Volt Info. Sciences, Inc. v. Board of Trustees of Leland Stanford

Jr. Univ., 489 U S. 468, 475-76 (1989). Accordingly, to forma
contract, there nust be an offer, acceptance, and consi derati on.

Aircraft Guar. Corp. v. Strato-Lift, Inc., 103 F. Supp.2d 830,

835 (E.D. Pa. 2000).

The plaintiff argues that the arbitrati on agreenent was
not supported by consideration. Consideration is an “an act,
forbearance, or return prom se bargained for and given in

exchange for the original promse.” Universal Conputer Systens

v. Medical Services Ass'n, 474 F. Supp. 472, 477 (M D. Pa. 1979),

aff'd, 628 F.2d 820 (3rd Cr. 1980). On the other hand, if the
promse is entirely optional with the promsor, it is said to be
illusory and, therefore, |acking consideration and unenforceabl e.

See Best v. Realty Managenent Corp., 101 A 2d 438, 440 (Pa.

Super. Ct. 1953).
The arbitration agreenent between Scott and Bl air nakes
clear that both parties are legally bound by the agreenent:

“I'YJou and Scott agree that final resolution of the dispute wll



occur exclusively in a final and binding arbitration proceeding.”
Furthernore, Blair acknowl edged the parties’ agreenent to
arbitrate through her signed witten acknow edgnent of February
27, 1998.

Nonet hel ess, in this case, Scott did retain the right
to nodify the agreenent and courts have invalidated arbitration
agreenents because an enployer retained the right to nodify the

agreenent. For exanple, in Floss v. Ryan’s Fam ly Steak House,

t he enpl oyer asked the enpl oyees to sign an arbitration
agreenent, but the agreenent was between the enpl oyees and EDSI

a provider of arbitration services. See Floss v. Ryan's Famly

St eak Houses, Inc., 211 F.3d 306, 310 (6th Cr. 2000). The

agreenent gave EDSI the unlimted right to nodify the rules
W t hout the enployees’ consent. See id. Additionally, though
obligated to provide sone type of arbitral forum EDSI had
“unfettered discretion in choosing the nature of that forum?”
See id. at 316. Because EDSI could nodify the rules w thout the
enpl oyees consent, and coul d choose the nature of the forum the
Floss Court held that the arbitrati on agreenent was illusory and
unenforceable. See id.

However, the facts of this case stand in contrast to
t hose of Floss. The nere fact that Scott’'s Executive Commttee
coul d nmodi fy the Handbook does not render the arbitration

agreenent illusory. Indeed, even where the enployer is the only



party permtted to alter or revoke an arbitration agreenent,
courts have enforced the agreenent if the enployer was required
to provide notice to the enpl oyee of any nodifications. See,

e.g., Mrrisonv. Crcuit Gty Stores, Inc., 70 F. Supp.2d 815,

823 (S.D.Onio 1999); see also Kelly v. UHC Managenent Co., Inc.,

967 F. Supp. 1240, 1260 (N.D.Ala. 1997) (finding consideration
wher e enpl oyer, but not enployee could nodify arbitration
agreenent with or w thout notice).

The arbitration contract in this case is supported by
sufficient consideration because Scott prom sed to put any change
in witing, promsed to provide Blair a copy of any nateri al
changes, and permtted Blair to accept material changes by
stayi ng enployed with Scott. Further, because Blair could
accept material changes by remaining enployed with Scott,
presumably she could reject these changes by resigning from
Scott. Consequently, Scott was legally obligated to arbitrate
all of its clains with Blair unless Blair accepted a nodification
of the agreenent to the contrary. Thus, because both parties
have relinquished their rights to file suit in Court, and have
both instead agreed to arbitrate clains that arise under the
agreenent, the Court finds that the agreenent to arbitrate is

supported by sufficient consideration. See Mchalski v. Grcuit

Cty Stores, Inc., 177 F.3d 634, 637 (7th Cr. 1999).

The Court next turns to plaintiff’s argument that
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plaintiff had no obligation to submt her clains to arbitration
because defendant allegedly failed to performa condition
precedent. More specifically, plaintiff clains that Scott failed
to notify AAA that Scott was going to institute a nmandatory
arbitration process as the AAA requires. Accordingly, she
asserts that the arbitration agreenent’s requirenent that Blair
give notice of her intent to arbitrate to AAA cannot exi st

w t hout AAA being informed of, and agreeing to oversee, the
arbitration of the dispute.

A condition precedent is a condition that “nust occur
before a duty to performunder a contract arises.” Chase

Manhatt an Bank v. Township of Bensalem NO CV. A 96-6804,

1997 WL 330384, *5 (E.D.Pa., Jun 05, 1997) (quoting Acne Markets

v. Federal Arnored Exp., 648 A 2d 1218, 1220 (Pa. Super.C.

1994)). Further, a condition precedent to an obligation nust be
expressed by clear |anguage or it wll be construed as a prom se

or covenant. See Mellon Bank, N.A. v. Aetna Business Credit,

Inc., 619 F.2d 1001, 1016 (3rd Gr. 1980). *“Language not clearly
witten as a condition precedent is presuned not to be, unless
the contrary clearly appears to be the intention of the parties.”
1 d.

Contrary to plaintiff’s claim it was not a necessary

condition that Scott notify AAA of its intent to utilize AAA's
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services before Blair could arbitrate her case.! The Nati onal
Rul es for Resolution of Enploynment D sputes, submtted by
plaintiff as an exhibit, states: “If an enpl oyer does not conply
wth this [notice] requirenent, the Association [ AAA] reserves
the right to decline its admnistrative services.” Wen

exam ning the plain | anguage of the National Rules, it is sinply
not true that AAA nust be notified before its services could be
utilized, thus Scott’s alleged failure to notify AAA cannot be a
condi ti on precedent.

Furthernore, Scott’s obligation to notify AAA of its
intent to use its services was not clearly expressed in the
parties’ arbitration agreenent as a condition precedent.
Plaintiff fails to point to any | anguage in the contract that
supports her position. Myreover, when explaining that a claim
must be tinely filed with AAA, the agreenent expressly states
that the tinely filing of such a claim®“is considered a condition
precedent to arbitration.” In light of the foregoing | anguage,
and because the agreenent does not enploy simlar | anguage when
explaining Scott’s duty to notify AAA the Court cannot concl ude
that Scott’s duty to notify AAA was a condition precedent.

Plaintiff’s third argunent is that even if the

agreenent is enforceable, not all of her clains arise under the

To the extent Scott’s duty to notify AAA was a
condition precedent, there is evidence that Scott did notify AAA
of its intent to utilize AAA s services.
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agreenent. First, she clains that her cause of action for

vi ol ation of the Pennsylvania Constitution s Equal Rights
Amendnent, see Pa. ConsT. art. |, 8 28, should not be submtted
to arbitration because she did not know ngly wai ve her state
constitutional claimor her state constitutional right to a jury
trial. See Pa. ConsT. art. |, 8 6. Accordingly, she submts

that the analysis of her waiver of her right to a jury trial, and
her right to bring an action before the court within the tw year
statute of limtations nust be nmade in deference to

Pennsyl vania’s Constitution. The Court disagrees.

The Third Crcuit’'s decision in Geat Wstern is

di spositive here. In Geat Wstern, the plaintiff argued that

because the arbitrati on agreenment woul d deprive her of a two-year
statute of limtations, and to a jury trial under the New Jersey
| aw agai nst discrimnation (“NJLAD’), the parties’ arbitration

agreenent was not enforceable. See Geat Western Mrtg. Corp. v.

Peacock, 110 F.3d 222, 225-226 (3rd Cr. 1997). First, the Court
noted that under the FAA the district court nust only decide
whet her there was an agreenent to arbitrate, and if so, whether

the agreenent is valid. See id. at 228 (citing 9 U S.C._§ 2).

The Court then upheld plaintiff’s waiver of her right to jury
trial explaining that the FAA is nmeant to have a preenptive

effect, albeit a narrow one. See G eat Western, 110 F. 3d at 231.

The Court reasoned that when Congress enacted the FAA, it
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declared “a national policy favoring arbitration” and “w t hdrew
the power of the states to require a judicial forumfor the
resolution of clains which the contracting parties agreed to

resolve by arbitration.” 1d. (quoting Southland Corp. v.

Keating, 465 U S. 1, 10 (1984). Thus, the Court concl uded that
wai ver of a state lawright to a judicial forumfor the
resolution of state clains is enforceable under the FAA  See

Geat Western Mortg. Corp. v. Peacock, 110 F. 3d 222, 231 (3rd

Cr. 1997).
Wth respect to plaintiff’'s statute of limtations

argunent, the Geat Western Court explained that if the party

chal | enges the waiver of state law rights unrelated to the
provision of a judicial forum “the party challenging the
validity of such waivers nust present her challenge to the

arbitrator.” Geat Western, 110 F. 3d 231. Accordingly, the

Court left it to the arbitrator to decide whether the plaintiff
wai ved the two year statute of limtations.

In this case, the Court will |ikew se uphold
plaintiff’s waiver of a jury trial as an enforceabl e wai ver under
the FAA. Plaintiff signed the acknow edgnent form where she
acknow edged that she read the Handbook and specifically agreed
that she would arbitrate any dispute arising out her enploynent.

Additionally, like the Court in Geat Wstern, this Court wll

| eave the decision of whether plaintiff waived the statute of
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[imtations to an arbitrator. The fact that plaintiff’s waiver

argunment arises out of the Pennsylvania Constitution is of no

i nport because the Suprenmacy C ause requires invalidation of any
state constitutional or statutory provision that conflicts with

f ederal | aw. See Eli zabeth Blackwell Health Center for Wnen v.

Knoll, 61 F.3d 170, 178 (3rd G r. 1995).

Next, the Court finds plaintiff’s argunent that her
retaliation claimunder Title VII and the PHRA, and her common
| aw defamation claimare not within the scope of the agreenent
unpersuasive. In light of the FAA s nandate to enforce
arbitration clauses liberally, and because of the clear |anguage
contained in the arbitration agreenent, the Court finds that al
of plaintiff’s clains are bound by the agreenent.

Bl air next contends that the agreenent to arbitrate is
unenf or ceabl e because under the agreenent, Blair is required to
pay half of the arbitrator’s fees. The Tenth Crcuit has
i nval idated an arbitration agreenent where the enployee is
required to pay one half of the arbitrator’s fees. See, e.q.

Shankl e v. B-G Mii nt enance Managenent of Colorado, Inc., 163 F. 3d

1230, 1236 (10th G r. 1999). |In Shankle, the Court explai ned
that the arbitration agreenent was unenforceabl e because the
plaintiff could not afford the arbitrator’s fees and therefore
the fee sharing provision denied the plaintiff an accessible

forumto resolve his rights. See Shankle, 163 F.3d at 1235.
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Unlike the plaintiff’s argunment in Shankle, plaintiff’s
argunment in this case is unavailing. First, plaintiff fails to
submt any proper evidence that she could not afford to pay the
arbitration fees. She does not submt any evidence that
denonstrates the anount of an arbitrator’s fee. Instead, to
support her contention that she cannot afford to arbitrate her
claim plaintiff asserts in her owmn affidavit that “l can’'t
afford to pay the costs of taking ny case to arbitration.” 1In
that affidavit, plaintiff fails to assess why she cannot afford
arbitration, whether it is or is not possible to cut back on her
expenses to afford arbitration, and whet her when she was eligible
to file for arbitration, she could afford arbitration. Courts
have repeatedly held that conclusory self serving affidavits are
insufficient to withstand a notion for summary judgnent. See

Wells v. Shalala, 228 F.3d 1137, 1144 (10th Gr. 2000);

Rose-Maston v. NME Hospitals, Inc., 133 F. 3d 1104, 1109 (8th Cr.

1998); Taylor v. Monsanto Co., 150 F. 3d 806, 809 (7th Cr. 1998);

Li ndemann v. Enpress Casi no Hammond Corp., NO. 97 C 8938, 1999 W

59839, *4 (N.D.IIIl., Jan 27, 1999). This Court agrees wth those
Courts.

Moreover, the fee splitting provision here states
“[t]he arbitrator’s conpensation shall be borne equally by the
parti es unless they agree otherwi se, or unless the | aw provi des

otherwise.” Plaintiff has presented no evidence that she even
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attenpted to forge an agreenent with Scott where Scott woul d pay
the arbitrator’s conpensation. This Court cannot concl ude that
Bl air has been denied a judicial forumwhen she has made no
effort to use the judicial forumprovided to her in the parties’
agr eenent . 2

The Court is also not persuaded by plaintiff’s
remai ni ng argunents. Plaintiff clains that the FAA does not
apply to enpl oynent contracts, however the Third Crcuit has held

that the FAA does apply to enploynent contracts. See G eat

Western, 110, F.3d at 226-27 (citing Tenney Eng’qg, Inc. v. United

Elec. Radio & Machine Whrkers, 207 F.2d 450, 453 (3rd Cr. 1953).

Li kewi se, plaintiff’s argunent that passage of the Cvil Rights
Act of 1991 evidences Congress’ intent that enpl oyees are not
subject to mandatory arbitration of their statutory clainms is

contradicted by Third Crcuit precedent. See Seus v. John Nuveen

& Co., Inc., 146 F.3d 175, 183 (3rd G r. 1998).

Because the Court finds that all of the plaintiff’'s

clains are subject to arbitration, the Court shall dismss

2lronically, if this Court were to conclude that the
arbitration agreenent here is unlawful because it denies
plaintiff a judicial forum the agreenment may still be
enforceable; the fee splitting provision is only applicable
“unl ess the | aw provi des ot herwi se.”
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plaintiff’s case, see Seus, 146 F.3d at 179, and grant defendant’s
nmotion for sunmmary judgnent.

An appropriate Order will follow

Cl arence C. Newconer, S.J.
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