IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LESLI E | TZENSON, as guardi an : ClVIL ACTI ON
of m nor ALI SON PAI GE DEPHI LLI PO

V.

HARTFORD LI FE AND ACCI DENT :
| NSURANCE COMPANY : NO. 99-4475

VEMORANDUM ORDER

This is an ERI SA action to recover benefits under an
enpl oyee benefit plan adm ni stered by defendant which denied
plaintiff’s claim Plaintiff's decedent, Bruce DePhillipo, was
killed when a notorcycle he was operating collided with a tree.
Hi s bl ood al cohol content was double the legal limt for
operating a notor vehicle in Pennsylvania. The case essentially
turns on the reasonabl eness of defendant’'s interpretation of the
term "accidental” under the plan. Plaintiff's ability to
wi t hstand summary judgnent may depend on whet her she can produce
evi dence to show that defendant interpreted this term
inconsistently in making other benefit determ nations. The
parti es have persisted past the point of reason in a discovery
di spute in connection with plaintiff's desire to obtain such
evi dence.

Presently before the court is plaintiff's Mtion for an
Order Pursuant to Fed. R Cv. P. 37(b)(2)(A). Plaintiff seeks
an order deeming to be established as a fact that defendant has
inconsistently interpreted the key termby paying clainms within

the two years prior to M. DePhillipo s death to survivors of



persons killed while operating notor vehicles when intoxicated.
Plaintiff asserts that she has been unable to establish whether
this proposition is true or untrue because defendant has failed
to provide discovery in a nmanner consistent with the court’s
menor andum order of Cctober 6, 2000. A review of the exhibits
submtted with plaintiff’s noti on suggests otherw se.

Plaintiff had sought to depose a corporate desi gnee of
def endant pursuant to Fed. R Cv. P. 30(b)(6). The court
extended the discovery deadline to Novenber 17, 2000 and directed
def endant to produce an appropriate desi gnee. Defendant
identified a designee, Jen Barnes, and offered to nmake her
avai l abl e for deposition at any tine between Cctober 27th and
Novenber 17th except for one day, Novenber 15th. Defendant
advi sed plaintiff that upon reasonable notice, M. Barnes woul d
cancel any other commtnents to be available for deposition.
There is no indication that plaintiff ever availed herself of the
opportunity to take this deposition.

The court directed defendant to identify and produce,

i nsofar as possible, clains files involving the grant or deni al
of death benefits in cases where a covered individual was killed
when operating a notor vehicle while intoxicated. Defense
counsel advised plaintiff’s counsel on Cctober 27, 2000 that
defendant’s clainms files are maintained in a manner whi ch nakes
it inmpossible to identify whether a decedent was operating a

mot or vehicle or was i ntoxicated, |et alone both, at the tine of



death wi thout a manual review of each file, and that defendant
has no conputer records, |logs or summaries of any kind which
could assist in such a determ nation. There has been no show ng
or assertion that these representations are fal se.

In the event defendant was unable to segregate out
files without pertinent clains, the court directed defendant to
make avail abl e persons with the necessary know edge and skill to
work with plaintiff pronptly to review the pool of files and
identify any pertaining to a death benefits clai mwhere the
deceased was determned to be driving while intoxicated at the
time of death. By letter of October 27, 2000, defendant offered
to proceed with such a venture at each | ocation where clains
files are maintained.

Plaintiff failed to avail herself of defendant’s offer.
Rat her, plaintiff asked that defendant unilaterally identify any
pertinent clains files for the two years preceding M.
DePhillipo’'s death and then make them avail able for review at its
offices. Plaintiff then observed that “[i]f Hartford has the
ability to identify those files when standing next to a
representative of the plaintiff, they have the ability to
identify those files without a representative of the plaintiff
standing by.” It would be no nore cunbersone for defendant’s
representatives to identify any pertinent files in plaintiff’s
absence than in her presence. Plaintiff’s observation is

correct. It also msses a key point.



It is plaintiff who questioned defendant’s avernent of
consistent interpretation. The court contenplated that plaintiff
or her representative be present to observe or participate in the
identification process so that she could be assured it was being
done conscientiously. Defendant should be pleased unilaterally
to undertake this identification process if plaintiff now agrees
to accept the result.

Enough is enough. The tine to end di scovery and
resol ve the I ong pending notion for summary judgnent is now.

Each party is expected to do all that is practicable to
achieve an efficient resolution of this litigation. Defendant
offered to join with plaintiff in areviewof all files which may
contain the information she hopes to discover and to identify
such files in the only manner feasible.

Def endant coul d have been nore accommobdati ng at tines.
Plaintiff’s failure to act positively and pronptly in pursuing
avai | abl e di scovery opportunities has contributed to the undue
delay in the resolution of this case. It is no answer for
plaintiff to conplain that the effort and cost of doing so is not
comensurate with the value of her claim Even a wealthy
def endant has a right to defend against a claim however nodest,
that it disputes. A plaintiff who determnes that the effort or
cost of sustaining his cause of action may be disproportionate to
its value may not thereby claimsonme advantage. It is not

responsi bl e for a defendant which does have substanti al



resources, however, to evade or prolong the identification of
potentially critical evidence by proclaimng that it stores
information in a manner which conplicates its ability to do so.
Plaintiff’s notion will be denied w thout prejudice to
renew i f defendant does not file by Novenber 29, 2000 an
affidavit froma know edgeabl e of ficer or agent authorized to
bi nd def endant verifying counsel’s representations regarding the
i npossibility of identifying the requested clains information
wi t hout an individual review of each death benefits claimfile
and of the absence of any records or conputerized data which
could assist in such identification, or if defendant otherw se
fails to conply with this order
Plaintiff may participate with defendant in the
exam nation of files necessary to the identification and
production of any pertinent information or entrust this process
to defendant. In either event, defendant will be required to
utilize whatever personnel nmay be necessary for however many
shifts may be necessary, including evenings and weekends, to
conplete this process forthwith.” Plaintiff, of course, may have

access to any pertinent files which are identified which

"As noted in the court’s nenorandum of COctober 6, 2000, in
many cases little nore than a quick scan of final clains decision
docunent s shoul d be necessary to deternm ne whether a beneficiary
died while operating a notor vehicle and then if there was a
finding of intoxication. |[If, as defendant suggested, a review
woul d enconpass as many as 3,000 cases for each of the two years,
it can be concluded in sixteen and a half twelve hours days with
a team (or teans) of five people scanning the key file docunents
for an average of ten m nutes.



defendant will be required to provide at its headquarters.
Plaintiff wll be given a final opportunity to depose defendant’s
corporate designee. Plaintiff wll have an opportunity pronptly
to suppl enent her response to the summary judgnent notion with
any pertinent evidence which may be uncovered. The court wll
then i mediately rule on defendant’s | ong pendi ng noti on.

ACCORDI NG&Y, this day of Novenber, 2000, IT IS
HEREBY ORDERED that plaintiff’s Mdtion for an Order Pursuant to
Fed. R Cv. P. 37(b)(2)(A) (Doc. #28) is DEN ED w t hout
prejudice to renew i f defendant does not by Novenber 29, 2000
file an affidavit froma know edgeabl e officer or agent
aut hori zed to bind defendant verifying the representations of
counsel on Cctober 27, 2000 regarding the identification of
clains files which may contain the information requested by
plaintiff, or if defendant otherwise fails to conply with this
order; defendant shall imedi ately undertake the identification
of any files involving death benefits clains where covered
persons died while operating a notor vehicle when intoxicated for
the two years preceding the death of Bruce DePhillipo and shal
commt to that task whatever personnel may be necessary for
however many shifts may be necessary, including evenings and
weekends, to ensure that the process is conpleted by Decenber 11
2000; plaintiff or persons designated by her may participate in
this process if she wishes, but the process shall not be deferred

or interrupted because for any reason she or her designees are
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not present; defendant shall advise plaintiff by tel efax by
Decenber 12, 2000 whet her any pertinent files exist and, if they
do, shall nmake such files available at its headquarters for

i nspection and copying no |ater than Decenber 14, 2000; plaintiff
shal | have until Decenber 15, 2000 to conduct any desired
deposition of defendant’s corporate designee; plaintiff shal

have unti|l Decenber 19, 2000 to file a supplenent to her response
to defendant’s sunmary judgnment notion with any pertinent

i nformati on which nmay be di scovered; the court will decide the
nmoti on by Decenber 21, 2000 and, if appropriate, set a trial
date; and, the discovery deadline is extended to Decenber 15,
2000 for the sole purpose of conpliance with this order.

BY THE COURT:

JAY C. VWALDMAN, J.



