IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GARY B. HALL, | NDI VI DUALLY,
AND AS REPRESENTATI ON OF A
CLASS
ClVIL ACTI ON
V.
NO 99-3108
M DLAND GROUP AND M DFI RST
BANK a/ k/a M DLAND MORTGAGE
COVPANY SSB

MEMORANDUM

WALDVAN, J. Novenber 17, 2000

Backgr ound

This is a consuner class action. The essence of
plaintiff’s allegations is that defendant M dl and engaged in the
forced pl acenent of hazard i nsurance through agenci es owned by
affiliates for residential properties with nortgages serviced by
M dl and and debited the affected nortgagors’ escrow accounts in
t he ambunt of excessive and unaut horized prem uns charged by the
affiliates which received comm ssions for these placenents.

Plaintiff has asserted an array of clains including
breach of contract, breach of a duty of good faith and fair
dealing, fraud, unfair trade practices, and violations of the
federal Fair Debt Collection Practices Act and the civil R CO
statute. Each claim however, is predicated on the all eged
inpropriety of the challenged practice. The court has subject
matter jurisdiction pursuant to 28 U . S.C. 88 1331 & 1367(a).

The proposed cl ass consists of those nortgagors for
whom M dl and force placed such insurance over the past twenty

years. The class is divided into three subclasses reflecting the



time periods in which the insurance was obtai ned and t he pendency
or non-pendency of prem um assessnents, as sone policies were
fl at-cancel | ed.

Subcl ass | includes class nenbers for whom | ender
pl aced i nsurance was obtai ned between February 1, 1991 and
Septenber 30, 1999 who, as of Septenber 30, 1999, had a net
| ender placed prem um assessnent. Subclass Il includes class
menbers for whom | ender placed insurance was obtai ned between
February 1, 1991 and Septenber 30, 1999 whose insurance was
cancel ed and who, as of Septenber 30, 1999, had no net | ender
pl aced prem um assessnent. Subclass Il consists of class
menbers for whom | ender placed insurance was obtai ned between
June 17, 1979 and January 31, 1991.

The court granted plaintiff’s notion for provisional
certification of a settlenent class pursuant to Fed. R GCv. P.
23(a) & 23(b)(3) and for prelimnary approval of the settlenent
agreenent executed by the parties. Presently before the court
are plaintiff's Mtion for Final Approval of Settlenent and
Certification of Settlenent Class and plaintiff’s Mtion for
Attorney Fees and Costs which includes a request for an incentive
award to the representative plaintiff.

The court held a hearing on final certification and
approval , and has consi dered the vol um nous submi ssions of the
parties presented in connection with that hearing. The court has
al so consi dered the seven objections, four of which were

presented or solicited by counsel for plaintiffs in an
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over |l apping class action filed in the Southern District of

CGeorgia captioned Kirkland v. Mdland Mrtgage Conpany. Al

parties who appeared were afforded an opportunity to make a full
presentati on.

The objections were directed at the adequacy of notice,
t he adequacy of the relief and the adequacy of representation.
In a manner rem ni scent of a political canpaign, the Kirkl and
obj ectors have questioned the professional and personal integrity
of class counsel in Hall. The court will address the various
objections in connection with its discussion of the pertinent
factors to which they rel ate.

Adequacy of Notice

Notice was provided by mail to all class nenbers who
could be located fromrecords available to Mdland and the
i ssuing insurer as well as databases utilized by a national
direct mail firmengaged by Mdl and, and by publication in USA
Today plus seven netropolitan newspapers in various regions and
M dl and’ s princi pal markets. The record shows that ultimtely
37,557 of 43,211 class nenbers were reached by mail.

The notice contained the pertinent details about the
action necessary to allow class nenbers to nake an i nforned
decision, including the information contenplated by Fed. R G v.
P. 23(c)(2). The notice did not, as the Kirkland objectors
stress, discuss the pendency of the Kirkland case. I|ndeed, they
contend that counsel in Hall breached a “duty of candor” in

failing to advise the court prior to approval of notice about the
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Ki rkl and case and that a class had been certified therein.

Counsel did in fact advise the court about the pendency
of Kirkland as reflected in the court’s nmenorandum order
addressing the notion for prelimnary approval. Counsel did not
advise the court that a notion for class certification had been
granted in that case and it is not altogether clear that it had
been.

It appears that the Court in Georgia did hold a hearing
on a notion for class certification in Kirkland and seened to
conclude that certification would be appropriate at |east on a
single claimof breach of fiduciary duty under Cklahoma |aw, the
state of Mdland' s incorporation and principal place of business.
The Court in Kirkland stated that “I intend to certify,” that a
class “wll be certified” and that “l expect” to certify a class
after review ng proposed orders to be submtted by the parties.

The Court, however, did not enter an order detailing
its Rule 23 findings and certifying the Kirkland class for
another fifteen nonths, by which tine the Hall settlenent had
received prelimnary approval. |t appears that in the interim
the Kirkland case had been placed in suspense while the parties
engaged in settlenent negotiations.

In any event, the pendency of a parallel or overlapping
cl ass action does not preclude certification and adjudi cation of

a subsequent class action. See Blair v. Equifax Check Services,




nc.

181 F.3d 832, 838 (7th Cir. 1999).! dass notice of a
proposed settl enment need not describe parallel actions. See Bel

Atlantic Corp. v. Bolger, 2 F.3d 1304, 1317-18 (3d Cir. 1993).2

Ki rkl and counsel al so objected to the fact that the
final postmark date for respondents was a Sunday, a day on which
he suggests a letter cannot be postmarked. |In fact, letters are
post mar ked on Sundays at main post offices in Philadel phia and
other large cities. In any event, it is uncontroverted that any
| etter postnarked on the follow ng day was accepted by counsel.?

The court concludes that class nenbers were provided
with the best notice practicable under the circunstances and the

notice provided, as to node and content, satisfied Rule 23(c)(2)

Ki rkl and counsel suggests that litigation of the instant

case may be precluded by the first-filed rule. Hall and Kirkland
are not co-extensive. They do not involve the sane parties and
sanme issues. M. Hall is not a nenber of the Kirkland cl ass.
The clains in Hall are broader and the class nore inclusive than
in Kirkland. dass counsel in Kirkland sought an order fromthe
Court in Ceorgia enjoining Mdland fromsettling the Hall action
whi ch that Court declined to issue.

2Ki rkl and counsel has suggested that because settlenent of
Hal | woul d effectively resolve clains of Kirkland class nenbers,
such a settlenent nust be approved by the Court in Georgia to
conport with Rule 23(e). Under this reasoning, none of scores of
over | appi ng class actions often spawned by all egedly defective
products or w despread fraudul ent practices could be settled
W t hout the approval of the presiding judge in each. [In short,
Rul e 23(c) requires only that any settlenent of the Hall action
be approved by the court in Hall.

%i rkl and counsel al so questioned the use of claimforns and
the provision for reversion of unclained funds which creates a
potential counter-incentive to distribution. 1In a class of this
size, the use of such forns is not unusual or inappropriate. See
Manual for Conplex Litigation, Third 8 30.47. The reversionary
provi sion has been elimnated by stipulation of the parties.

5



and the requirenents of due process. See, e.g., Lake v. First

Nat i onwi de Bank, 156 F.R D. 615, 628 (E.D. Pa. 1994); Carlough v.

Anchem Prod., 158 F.R D. 314, 325 (E.D. Pa. 1993); Sanders v.

Robi nson Hunphre/ Aneri can Express, Inc., 1990 W. 105894, *3 (N. D

Ga. May 23, 1990).

Class Certification

Rul e 23(a) requires that a class satisfy the criteria
of nunerosity, comonality, typicality and adequacy of
representation.

Nunmerosity is satisfied when the class is so nunerous
that joinder of all class nenbers is inpracticable. See In re

Prudential Ins Co. of Anerica Sales Lit., 148 F.3d 283, 309 (3d

Cir. 1998). Joinder of each of the tens of thousands of class

menbers woul d be inpracticable. See Wiss v. York Hosp., 745

F.2d 786, 809 n.35 (3d G r. 1984) (nunbers exceedi ng one hundred

W ll generally sustain nunerosity requirenent), cert. denied, 470

U S. 1060 (1985).

Commonal ity is satisfied when there are questions of
| aw or fact comon to the class but does not require an identity
of clains or a lack of “factual differences anong the cl ains of

the putative class nenbers.” |In re Prudential, 148 F.3d at 310.

The al |l eged existence of a common unl awful practice generally

satisfies the commonality requirenment. See Anderson v. Dep't. of

Public Wlfare, 1 F. Supp.2d 456, 461 (E.D. Pa. 1998). There are

common questions of fact and | aw as the suit chall enges a conmon
practice and the same | egal standards govern each cl ass nmenber’s
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cl ai ns.
Typicality requires that “the clains or defenses of the
representative parties are typical of the clains or defenses of

the class.” See CGeorgine v. Anthem Products, Inc., 83 F.3d 610,

631 (3d CGr. 1996). The clains of the representative plaintiff
are typical as they and the clains of each class nenber are
advanced under the sane |legal theories and arise fromthe sane

practice or course of conduct. See Hoxworth v. Blinder, Robinson

& Co., 980 F.2d 912, 923 (3d G r. 1992).

Adequacy of representation requires that the interests
of the naned plaintiffs are aligned wth those of the absentees
and that the class counsel is qualified and generally able to
conduct the litigation in the interest of the class. See
Ceorgine, 83 F.3d at 630. There is no apparent conflict of
interests between the representative plaintiff and other class
nenbers.* Cl ass counsel appear to have the experience and skil
ably to represent the proposed cl ass.

M . Ei senberg has been counsel in ten class actions
i nvol ving the nortgage or banking industry, five of which

i nvol ved force placed insurance. He has considerabl e experience

“Ki rkl and counsel has suggested that separate representation
may be appropriate for subclass Il, those who were flat-cancelled
and whose danages consi st of |oss of the use of funds.

I nterestingly, no suggestion of a need for separate
representation for Kirkland class nenbers who were flat-cancelled
was nmade by counsel in Kirkland. 1In any event, the interests of
all class nenbers appear to be harnonious. It is entirely
reasonabl e that those who | ost nore noney may receive nore under
the settlenent formula.



representing both creditors and debtors in bankruptcy and
consuner litigation. Co-class counsel Carol MCull ough has
experience representing both creditors and debtors in litigation,
and served as counsel for a large class in a prior successful
case agai nst a substantial nortgagee involving force placed
i nsur ance.

The character and ethics of class counsel may

concei vably bear on the adequacy of representation. See Kinsepp

v. Wesleyan University, 1992 W. 230136, *1-2 (S.D.N. Y. Sept. 3,

1992); Stavrides v. Mellon Nat’'l. Bank & Trust Co., 60 F.R D

634, 636-37 (WD. Pa. 1973). One, however, should not lightly
i npugn the integrity or professional ethics of another.

Ki rkl and counsel charged col lusion by class counsel in
this case wth defendant M dland. That charge was predicated on
assunptions whi ch have been unsupported and flatly contradicted
by the sworn statenents of those with know edge. Kirkl and
counsel also cites to the inposition on M. Eisenberg of a $250
sanction by a bankruptcy court in 1989 for nmaking an
i nsupportable Chapter 13 filing and to a reference by the sane
court in a subsequent opinion to the failure of M. Eisenberg to
make required filings in another 1989 bankruptcy case.

Ki rkl and counsel stresses that M. Ei senberg was
di sbarred between 1990 and 1998. That di sbarnent was upon
consent and was occasi oned by an inpairment which admttedly
affected his ability to function as an attorney. That i npairnment

contributed to the noted failures in 1989. M. Eisenberg
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overcanme his inpairnment and was reinstated to practice after an
i nvestigation by state bar authorities and upon a finding of
fitness. He was not found fit to represent only certain clients
in particular kinds of cases. He was found fit to practice. To
accept that the disbarnent is disqualifying is to give at nost
limted recognition to the reinstatenent. There has been no
show ng of any conduct by M. Eisenberg in the two and a half
years he has been reinstated to suggest he is not fit to conduct
this litigation.

Ki rkl and counsel has al so questioned M. Eisenberg’'s
adequacy because of “suits against fornmer clients and busi ness
associ ates” and a prior personal bankruptcy. The referenced suit
against a forner client was one for paynent for services rendered
in which the Court held that M. Ei senberg had presented a viable
claim In the suit against his forner partners, M. Eisenberg
al |l eged that noney to which he was entitled had been converted or
m sappropriated. The Court in that case dism ssed his RICO claim
after finding the two predicate acts did not constitute a
“pattern” of racketeering and ot herw se sinply declined to
exerci se supplenental jurisdiction over the related state | aw
clainms. The suits suggest nothing disqualifying about M.

Ei senberg’s character. Neither does the fact he found hinself in
a position alnost ten years ago that resulted in personal
bankr upt cy.

Rul e 23(b)(3) sets forth the additional requirenments of

predom nance and superiority. Predom nance “tests whet her
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proposed cl asses are sufficiently cohesive to warrant

adj udi cation by representation.” Anthem Products, Inc. v.

W ndsor, 521 U. S. 591, 623 (1997). The predom nance requirenent
is generally satisfied in cases alleging a pattern of consuner
fraud. |d. at 625. This suit which chall enges the use of
virtually identical nmethods enployed with regard to each cl ass
menber falls into such a category. Comon questions of |aw and
fact predom nate because the pertinent factual and | egal
predi cates of each class nenber’s clains are virtually identical.
“The superiority requirenent asks the court to bal ance,
internms of fairness and efficiency, the nerits of a class action
agai nst those of alternative avail abl e nethods of adjudication.”

In re Prudential Ins., 143 F.3d 16 316 (quotations omtted). Any

interest of nmenbers of the class in individually controlling the
prosecution of separate actions, see Rule 23(b)(3)(A), is
significantly outwei ghed by the efficiency of the class nmechani sm
given the size of the class and the relatively nodest size of
each individual damage claim See id. (nobdest size of individual
cl ai 8 suggests class procedure is superior).

This district appears to be as appropriate a forum as
any in which to concentrate the clains presented in this case.
See Rule 23(b)(3)(C. Potential nmanagenent problens at trial
need not be consi dered because this is a settlenent class. See

Anthem Products, 521 U. S. at 260. Mreover, no such problens are

appar ent .
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The court concludes that the requested cl ass
certification is appropriate.

Settl enent Approval

The touchstone for approval of a class action
settlenent is whether it is fair, adequate and reasonabl e under

the circunstances. Eichenholtz v. Brennan, 52 F.3d 478, 482 (3d

Cr. 1995). This determnation is guided by several pertinent

considerations -- the so-called Grsh factors. See G rsh v.

Jepson, 521 F.2d 153, 156 (3d G r. 1975).

The court first considers the conplexity, expense and
duration of any litigation. The litigation of this action to
conclusion would entail substantial tinme, effort and expense
i ncluding the presentation of notions involving novel and conpl ex
i ssues, enornous preparation and utilization of various expert
W t nesses.

The court next considers the reaction of the class. O
tens of thousands of class nenbers, twenty-one have opted out and
si x have objected. Nancy Cronin stated she does not believe the
anmount of the settlenent is sufficient to conpensate for the
effort and frustration of having to deal with Mdl and personnel
Ri cky Brown al so expressed frustration in dealing wwth M dl and
and believes the settlenent is deficient because it does not
require Mdland to effect internal administrative and procedural
changes to inprove its performance. Dennis and Dol ores Sabree
jointly filed an objection relating to matters not enconpassed by

the lawsuit. They contend that Mdland unfairly reported them as
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del i nquent and began forecl osure proceedings for failure to nake
i nstal |l ment nortgage paynents, and then failed to cooperate with
HUD in an inquiry triggered by the nortgagors’ call to a HUD
hotline. As noted, counsel for the Kirkland class filed
obj ections on behalf of Eliza Kirkland and anot her class nenber
Shakira Lenon.?®

The court next considers the extent of discovery and
the stage of the proceedings. Kirkland counsel contends that the
settl enent agreenent was not the product of sufficient |egal

research and factual investigation. Hall class counsel expended

bj ections were also filed by the Attorneys General of
Ceorgia and M ssissippi, the latter consisting of a single
sentence joining in the objections of the Georgia Attorney
Ceneral. It was acknow edged at the hearing that those
objections were solicited by Kirkland counsel. Odinarily, only
parties to a proposed settlenent have standing to object. See
Gould v. Alleco, Inc., 883 F.2d 281, 284 (4th Gr. 1989), cert.
denied, 493 U. S. 1058 (1990); In re Sunrise Sec. Lit., 131 F.R D
450, 459 (E.D. Pa. 1990); 2 Newberg on O ass Actions, 8§ 11.55.
See also In re Real Estate Title and Settlenent Antitrust Lit.,
1986 W. 6531, *6 n.5 (E.D. Pa. June 10, 1986) ("it is not at al
clear that [state attorneys general] have standing to object on
behal f of their residents as parens patriae”). The court has
nevert hel ess consi dered the objections which, in any event,
| argely track those of Ms. Kirkland. The objections are that the
settl enment does not prohibit Mdland fromcontinuing to force
pl ace insurance through affiliates, the release is unduly broad
because it enconpasses future violations, the settlenent nmay
hanper the investigation of Mdland s escrow practices by the
Ceorgia Ofice of Consuner Affairs and the timng of the
settl enent during the pendency of the Georgia class action is
suspect. In fact, the settlenent proposed by class counsel in
Kirkland did not prohibit Mdland fromcontinuing to force place
i nsurance through affiliates, the rel ease addresses future cl ai nms
and not future violations, there has been no denonstration that
the settlenent would thwart any effort by CGeorgia to enforce its
consuner protection |aws, there has been absolutely no show ng of
collusion and the parties note with sone force that if anything
is suspect, it may be the initiation of the referenced
i nvestigation one day before the filing of these objections.

12



4.2 hours on pre-litigation |legal research. Wile this is not an
insignificant amount of time for a proficient |awer, one would
expect nore of an attorney starting fromscratch. C ass counsel,
however, had recent experience with force placed insurance
litigation and need not replicate their work in each case. Wile
formal discovery in Hall was |imted, counsel had access to
considerable material before effecting the settlenent agreenent.
Counsel spent 36 hours review ng all discovery provided in
Kirkland, as well as additional docunents voluntarily produced by
M dl and. Hall class counsel conducted two key depositions, no

| ess than those conducted by Kirkland counsel before undertaking
settl enent negotiations. The court is satisfied that the

settl enment agreenent was infornmed by adequate | egal and factual
know edge.

The court next considers the risk of establishing
liability. The court will not set forth in detail its assessnent
of each of the many interrelated and overl apping clains. The
court does note its conclusion that the risk of establishing
liability is substantial. As to the RICO claim for instance,
there is no allegation of investnent injury, no allegation of an
enterprise distinct fromdefendants and no show ng of ganbling
or usurious loans to support the alleged predicate act of
unl awful debt collection. It is far fromclear that defendants
gualify as debt collectors under the FDCPA or that they engaged
in conduct creating a |likelihood of confusion. Mdland had a

contractual right to ensure that nortgaged properties were
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i nsured and before a policy was force placed, the nortgagor
received three warning letters. The relationship of nortgagor
and nortgagee, including one who escrows suns to ensure
sati sfaction of tax and insurance obligations, is not per se a
fiduciary one. Any comm ssions earned by the affiliates were
paid by the insurer and not from escrow accounts. Perhaps nost
significant, others have asserted simlar clains predicated on
virtually identical theories wthout success.?®

The court al so considers the risk of establishing
damages. Those whose policies were flat-cancelled sustained only
arelatively brief loss of the use of funds. Damages m ght be
cal cul abl e by nmultiplying the nunber of days applicable to each
sub-cl ass nenber by the rate of return at the pertinent tinme on a
conservative short-termdeposit or investnent. To establish
damages for others, one would have to produce evidence of narket
rates and available alternatives in the pertinent regions at the
pertinent times. This would likely involve a battle of experts
and consi derabl e docunentation. It also appears that sone cl ass
menbers may have received a net benefit fromthe force placenent
of insurance as they successfully nade clains to the insurer for

| osses which woul d ot herwi se have been uncovered. The court

5The Court in Kirkland notably certified for interlocutory
appeal its denial of the notion for sunmary judgnment of the
defendant in that case. In another case fromthe sanme district
raising simlar issues regarding force placenent of hazard
i nsurance by a nortgagee, the Court granted the defendant’s
notion for summary judgnent. That decision was recently affirned
by the Eleventh Circuit. See Telfair v. First Union Mrtagage
Corp., 216 F.3d 1333, 1340-42 (11th Cr. 2000).
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bel i eves that sone damages could |likely be established but the
process could be quite cunbersone.

There are far nore simlarities than differences anong
the various state consuner protection and unfair trade practices
| aws, and the sane is true of the |law regarding fiduciary
relationships. The court believes that the risk of maintaining a
class action through trial is mnimal. Mdland is clearly
financially able to withstand a | arger judgnent.

The court finally considers the reasonabl eness of the
settlenent in view of the best recovery and in view of the
attendant risks. The settlenment fund is $1.75 nmillion including
costs and attorney fees, contenplated at twenty per cent.’ The
settlenment figure is conparable to those in simlar suits.® It

results in a fund equivalent to 16. 3% of the comm ssions

The settlement al so provides sonme neani ngful equitable
relief including disclosures by Mdland to borrowers of
i nformati on about the nature, cost and scope of force placed
coverage which would, inter alia, underscore the advantage to
borrowers of maintaining their own insurance.

8Ki rkl and counsel notes that the settlenent figure is |ess
than a third of that demanded by them The reasonabl eness of a
settlenent, however, will rarely be discernible froma demand
whi ch was rejected. Kirkland counsel also suggested that they
refused an offer of a |larger anobunt, however, this has not been
denonstrated. It is unclear whether an offer of $1.6 mllion was
i nclusive or exclusive of fees and costs, a subject which was
apparently not discussed. The court is convinced that the offer
contenpl ated not nerely a fund for the approxi mate 10, 000 persons
inthe initial Kirkland group but a gl obal settlenent for a
redefi ned cl ass, enconpassing at |east those in Hall subclasses |
and Il. The subsequent delineation of subclass IIl was in
reaction to a lone district court opinion suggesting that the
limtations period for a claimpredicated on a nortgage is twenty
years. In their presentation, even the Kirkland objectors
acknowl edged this is likely a “phantoni subcl ass.
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realized. It would likely result in a recovery of at |east ten
per cent of the average force placed insurance prem um charged
and half that ampount for clainmnts who were flat-cancelled.?®
Shoul d all pertinent |egal and factual issues be resolved in
favor of plaintiffs, the total recovery could certainly be nore
substantial. As noted, however, such a resolution is far from
assured. Kirkland is the only force placed insurance case
certified other than for settlenent purposes to survive sunmary
judgnent . G ven the arduousness and expense of ful
litigation, the obstacles to any recovery and the val ue of
obt ai ning the benefit of any recovery now rather than years from
now, the settlenent amount is well within the range of
r easonabl eness.

The court concludes that the settlenent is fair,
adequat e and reasonabl e under all of the circunstances. It wll

be approved.

Wth a claimrate approximating that in another recent
force placed insurance class action initiated in this district
(Robi nson v. Countryw de Hone Loans Inc.), the figure would
approximate fifty per cent of the average prem um charged. Al so,
the funds available for distribution to claimants will be further
i ncreased by seven per cent with the court’s resolution of the
request for fees.

0Shoul d the Eleventh Circuit rule adversely to plaintiffs
on the pending appeal in Kirkland, of course, any value of the
Hal | case woul d pl umet.
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Fees and Costs

The costs clainmed are $18,348.30. An attorney who has
created a common fund for the benefit of a class is entitled to

recover reasonable litigation costs fromthe fund. See Lachance

V. Harrington, 965 F. Supp. 630, 651 (E.D. Pa. 1997). The costs

have been docunented, appear reasonable and have not been
chal | enged by anyone.

It is typical and appropriate in conmon fund cases to
awar d percentage fees, cross-checked against the | odestar nethod.

See In re Prudential Ins. Co. of America Sales Practices Lit.,

148 F. 3d 283, 333 (3d Cir. 1998); Lachance, 965 F.2d at 647. The
requested fee of $350,000 represents twenty per cent of the
settlenment fund. Gven the result in view of the |egal

obstacles, the efficiency of the recovery, the experience of

cl ass counsel, the quality of opposing counsel and percentage
fees typically awarded in other class actions, the fee request is

r easonabl e. See Inre Pacific Enterprises Sec. Lit., 47 F.3d

373, 379 (9th Gr. 1995) (benchmark in comon fund cases is
twenty-five per cent adjustable upward or downward dependi ng upon

circunstances); In re SmthKline Beckman Corp. Sec. Lit., 751 F

Supp. 525, 533 (E.D. Pa. 1990) (noting fee awards have generally
ranged fromnineteen to forty-five per cent of settlenent fund).
Cl ass counsel have cal cul ated the | odestar at

$173,453.75. This includes $12,772.50 for sone initial
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bankruptcy related work perfornmed for M. Hall which was
tangential to the class action. The docunented hours otherw se
expended and the corresponding rates nornmally charged appear
reasonable. This results in a |odestar figure of $160, 681. 25.

The | odestar would thus be subject to a nmultiplier of
2.19 to reach the percentage anount requested. Such a nmultiplier
is not beyond the range typical in conparable class actions.

See In re Prudential, 148 F.3d at 341.

Nevert hel ess, the court concludes that because of a
particul ar circunstance, the requested fee should be reduced. It
appears that Hall counsel could have settled at one point for
$1.5 million exclusive of fees and costs. A fee award of
$350, 000 would result in $1.4 mllion for distribution. The
court received no satisfactory explanation for this anomaly in
response to its query at the hearing. In this circunstance, the
fund for claimnts shoul d be enhanced by the $100, 000
differential and the anount for fees correspondi ngly reduced.

The court will approve the recovery of $18,348.30 in
costs and an award of attorney fees to class counsel of
$250, 000. *

Wth their request, class counsel also seek perm ssion

to distribute a $2,000 incentive award to M. Hall. M. Hall

“This will result in a fee of just under fourteen and a
hal f percent of the fund and a nultiplier of just under 1.6.
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served as class representative and actively assisted counsel to
the benefit of the class. |In such circunstances, an incentive
award is appropriate and the anount requested is reasonable. See

In re SmthKline, 751 F. Supp. at 535.

Concl usi on

Consistent with the foregoing, plaintiff’s Mtion for
Fi nal Approval of Settlenent and Certification of Settlenent
Class will be granted. Plaintiff’'s Mtion for Attorney Fees and
Costs will be granted in that fees of $250, 000, costs of
$18, 348. 30 and a $2,000 incentive paynment will be awarded.

Appropriate orders will be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GARY B. HALL, | ND VI DUALLY,
AND AS REPRESENTATI ON OF A
CLASS
ClVIL ACTI ON
V.
NO 99-3108
M DLAND GROUP AND M DFI RST
BANK a/ k/a M DLAND MORTGAGE
COVPANY SSB

ORDER and JUDGVENT

AND NOW this day of Novenber, 2000, upon
consideration of plaintiff’s Mdtion for Final Approval of
Settlenment and Certification of Settlenment C ass, and after a
hearing thereon and review of all subm ssions by the various
interested parties, consistent with the findings set forth in the
acconpanyi ng nmenorandum | T IS HEREBY ORDERED that the Mdtion is
GRANTED and accordingly a class is certified consisting of:

all persons with residential nortgage | oans secured in
whole or in part by real property located in the United States
whi ch were serviced or subserviced by Defendant at any tine
bet ween June 17, 1979 and Septenber 30, 1999 who had Lender
Pl aced I nsurance obtained in connection with such a residenti al
nortgage | oan at any tine or tinmes during the aforenentioned
period and conprised of the follow ng three subcl asses:

“Subclass |7 which consists of Cass Menbers for whom Lender
Pl aced | nsurance was obtai ned between February 1, 1991 and
Sept enber 30, 1999 who, as of Septenber 30, 1999, had a Net

Lender Pl aced Prem um Assessnent in excess of $0.00;



“Subcl ass Il” which consists of Cass Menbers for whom
Lender Pl aced | nsurance was obtai ned between February 1,
1991 and Septenber 30, 1999 whose Lender Pl aced | nsurance
was Fl at Cancel ed and who, as of Septenber 30, 1999, had a
Net Lender Pl aced Prem um Assessnent of $0.00; and,
“Subclass 111”7 which consists of Cass Menbers for whom
Lender Pl aced Insurance was obtai ned between June 17, 1979
and January 31, 1991.
| T IS FURTHER ORDERED that the parties’ settlenent is
finally approved and accordingly:
the clains of all nmenbers of the O ass (except those
who tinely excluded thenselves fromthe O ass pursuant to Fed. R
Cv. P. 23 and Paragraph 4 of the Prelimnary Approval Order) are
DI SM SSED wi th prejudice and without costs except as provided in
the Settl enment Agreenent;
as of the effective date, each nmenber of the C ass
(except those who tinely and properly excluded thensel ves from
the dass pursuant to Fed. R G v. P. 23 and Paragraph 4 of the
Prelimnary Approval Order) forever rel eases, discharges and is
enjoined fromsuing: (i) Defendants, (ii) the entities for which
Def endants service, serviced, or subserviced nortgage | oans
(“entities”) (for the period during which Defendants servi ce,
serviced or subserviced the nortgage loans); (iii) each officer,
director, principal, agent, attorney, enployer, enployee,
di vi sion, owner, or partner of Defendants or such entities (for

any period during which Defendants serviced or subserviced the



nortgage | oans), (iv) any Affiliate; and, (v) any successor (wth
respect to the period for which Defendants did the servicing or
subservicing), predecessor acquired by Defendants, personal
representative, estate, heir, beneficiary, adm nistrator or
executor of any of the entities and persons described in (i),
(ii), (iii) or (iv) above, on any and all past and present
rel eased clains of the Cass, clainms, actions, causes of action,
rights or liabilities based on, arising out of or in any way
relating or pertaining to: (a) Defendants’ Lender Pl aced
| nsurance Program (b) Defendants’ collection, accunul ation,
handl i ng, custody, control, or use of the prem uns, rebates,
comm ssi ons, fees, expenses or revenues of the Lender Pl aced
| nsurance Program (c) the receipt of comm ssions, premumsplits
or rebates, risk sharing participations or any other
consideration by Defendants or by any Affiliate of Defendants;
(d) disclosures which were or should have been made by Defendants
in connection with the Lender Pl aced |Insurance Program and, (e)
any of the events, statenents or allegations contained in
Plaintiff’s conpl aint;

the released clains of the Cass include all clains or
causes of action arising fromthe facts and circunstances all eged
in the conplaint or which could have been brought in this
l[itigation, and class nenbers waive all rights they have or in
the future may have by virtue of Section 1542 of the California
Civil Code and any other simlar |law or provision with respect to

such cl ai ns;



for purposes of this Oder, “Affiliate” means: (i)
M dl and Fi nancial Co., MdFirst Bank, M dland Mrtgage Co.,
Firstlnsure, Inc., Mdfirst |Insurance Agency, Inc., Honeshield
Capital Co., Honeshield Insurance Co., Honeshield Fire and
Casualty I nsurance Co. (collectively the “Conpanies”), (ii) any
enpl oyee, agent, officer, or director of the Conpanies
(collectively referred to as “Affiliated Individuals”); (iii) any
trust of which any such Affiliated Individual is a grantor,
trustee or beneficiary; (iv) any corporation of which any such
Affiliated Individual or entity is a sharehol der or, as
appl i cabl e, an enpl oyee, officer or director; (v) any partnership
or any other unincorporated formof business, or [imted
liability conmpany in which any such Affiliated Individual or the
Conpanies own an interest; and, (vi) all affiliated conpanies
(i.e. any corporations, business entities, partnerships or other
uni ncorporated fornms of business, or limted liability conpanies
which are or were controlled directly or indirectly by the
Conpani es or Affiliated Individuals, or which control or
controlled directly or indirectly the Conpanies or the Affiliated
I ndi vidual s, or which are or were directly or indirectly under
comon control with the Conpanies or the Affiliated Individuals);
and,

this civil action is closed.

BY THE COURT:

JAY C. VALDMAN, J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GARY B. HALL, | ND VI DUALLY,
AND AS REPRESENTATI ON OF A

CLASS
ClVIL ACTION
V.
NO. 99-3108
M DLAND GROUP AND M DFI RST
BANK a/ k/a M DLAND MORTGAGE
COVPANY SSB
ORDER
AND NOW this day of Novenber, 2000, upon

consideration of plaintiff’'s Mtion for Attorney Fees and

Rei mbur senment of Costs, consistent with the court’s menorandum
herein of this date, IT IS HEREBY ORDERED t hat said Mdtion is
GRANTED in that McCull ough & Eisenberg, P.C. is awarded attorney
fees of $250,000 and litigation costs of $18,348.30, and is

aut horized to distribute to the class representative, Gary B.
Hal I, an incentive award of $2,000.

BY THE COURT:

JAY C. VWALDMAN, J.



