I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL WERNETH, SR : CIVIL ACTI ON
V. :
NORTHAMPTON TOWNSHI P, et al . : NO. 99- 5408

VEMORANDUM AND ORDER

BECHTLE, J. Novenber , 2000

Presently before the court are defendants Northanpton
Township (the “Township”), et al.’s Mdtion for Sunmary Judgnent,
plaintiff Mchael Werneth, Sr.’s (“Wrneth”) Opposition thereto
and Werneth’s Motion to Produce Evidence. For the reasons stated
bel ow, the notion for summary judgnent will be granted in part

and denied in part. The notion to produce evidence will be

gr ant ed.

BACKGROUND

Plaintiff Mchael Werneth, Sr. filed suit under 28
U S.C. 8§ 1983 and Pennsylvania | aw alleging violation of his
constitutional rights by defendants Northanpton Townshi p and
police officers Charles J. Pinkerton and WlliamP. Klein, tw of
the Township’s enpl oyees. (Defs.’” Mot. for Summ J. Ex. A) The
suit arises out of an incident that occurred just after m dnight
on Novenber 2, 1997 and led to Werneth's arrest and trial on
charges of possession of an illegal substance. Wrneth alleges
t hat he was searched, arrested and charged w t hout probable
cause.

On the night in question, Werneth clains that he was



wal ki ng hone fromhis job at the MI| Race Inn and was approached
by sonmeone in a dark-col ored pick-up near the intersection of
Hol |l and and Morning Gory roads. (Pl.’s Mem of Lawin Qop’'n
(“Pl.”s Qop’n”) at unnunbered p. 7.) According to Werneth, the
driver asked hi mwho he was in a derogatory manner and, when
Werneth decided to ignore him threatened to shoot Werneth if he
did not disclose his nanme. 1d. Unbeknownst to Werneth, the
driver was O ficer Pinkerton, who was off-duty at the tinme and
clains that he stopped Werneth to question himbecause he
appeared to be com ng from an abandoned house in an area where
burglaries had recently been reported. (Defs.’” Mt. for Summ J.
Ex. D at 4-5.)

Werneth continued to wal k away fromthe pick-up, down
Hol | and Road, and called 911 to report what he believed to be
soneone threatening him (Pl.’s Opp’'n at unnunbered p. 7.) The
pi ck-up drove off in the direction of the police station, away
from Hol | and Shopping Center. 1d. After the initial call to
911, the pick-up passed Werneth again, pronpting himto nmake a
second 911 call. 1d. Oficer Pinkerton drove a short distance
to a conveni ence store, where he phoned the police station to
i nformthem of what he believed to be a prower in the Holland
Road area. (Defs.’” Mdt. for Summ J. Ex. D at 6.) Upon
receiving the reports fromWrneth and the report fromOficer
Pi nkerton, O ficer Klein proceeded to the area of Holland Road,
where Werneth approached his patrol car. 1d. Ex. D at 30-31
Meanwhil e, O ficer Pinkerton had returned to the area. Id. Ex. D
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at 7. Werneth pointed out the pick-up to Oficer Kl ein, who

i mredi ately recogni zed the driver and told Werneth that it was
O ficer Pinkerton. 1d. at unnunbered p. 1; Pl.”s Cpp’ ' n at
unnunbered p. 8. Oficer Pinkerton exited the pick-up and
appr oached Werneth and Officer Klein.* (Pl.’s Qpp’ n at
unnunbered p. 8.)

Oficer Klein inquired as to what Werneth was doi ng out
at that tinme of night and Werneth responded that he was com ng
home fromwork. (Defs.’” Mdt. for Summ J. at unnunbered p. 2;
Pl.”s Opp’n at unnunbered p. 8.) During the course of this
conversation, nore police units arrived on scene. (Defs.’ Mot.
for Suimim J. Ex. D at 27.) The parties’ versions of what
occurred next differ drastically.

Werneth asserts that Oficers Klein and Pinkerton
| aughed at him accused himof being a drug addi ct and conmanded
himto enpty his pockets. (Pl.’s Qop’'n at unnunbered p. 9.)
Werneth clains that he enptied a crunpled ten dollar bill from
hi s pocket and that officers Klein and Pinkerton searched his
clothes and person. 1d. Then, according to Werneth, Oficer
Klein said that the officers would “cut [hin] a break” if Werneth
gave theminformation regarding his brother’s alleged invol venent

in recent burglaries. 1d.

! Werneth clainms that O ficer Pinkerton was wearing a
plain t-shirt when the pick-up first approached him but that by
this tine he was wearing his uniformshirt. (Pl.’s Qop’'n at
unnunbered p. 8.) Oficer Pinkerton clains to have been in full
uni form when he first approached Werneth in his pick-up. (Defs.’
Mt. for Sutmm J. Ex. D at 4.)



Werneth states that he was ordered into Oficer Klein's
patrol car and asked where his hone was. Id. Werneth cl ains
that he was driven in the direction of the police station, past
Werneth's home, and that Oficer Klein then turned the car back
toward Werneth’s home. 1d. at unnunbered pp. 9-10. Wrneth
claims Oficer Klein told himthat if he canme forward, he would
“cut hima break.” [|d. at unnunbered pp. 9-10. Werneth then
|l eft the patrol car and entered his hone. 1d.

Def endants state that while questioning Werneth O ficer
Pi nkerton noticed the outline of a small pipe in Werneth's |eft
front jean pocket. (Defs.’” Mdt. for Summ J. at unnunbered p.
2.) Defendants assert that Werneth produced the pipe when asked
about it. Id. Oficer Klein stated that he asked Werneth “if he
had anything else . . . that he shouldn’t have,” to which Wrneth
responded by producing a snmall bag of marijuana.? |d. Ex. D. at
28. Defendants state that Werneth was not arrested at that
poi nt, and was only spoken to as a conplainant. 1d. Ex. D at 29.
Si x weeks later, Werneth was arrested and charged wi th possession
of a controlled substance and illegal paraphernalia. (Conpl. 1
13.)

A Mdtion to Suppress in Werneth's crimnal case was

hel d before Judge Isaac S. Garb of the Court of Comon Pl eas,

2 In his deposition, Werneth indicates that no pi pe or
marijuana was taken from his person or otherw se produced at the
scene. (Werneth Dep. at 101-106, 113-114.) However, the
Conpl ai nt all eges that marijuana and illegal paraphernalia were
“planted” on his person. (Conpl. § 14.)
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Bucks County. (Defs.’ Mt. for Summ J. at unnunbered p. 5 & Ex.
D.) Judge Garb denied Werneth’s Motion to Suppress the pipe and
marij uana, hol ding that because Werneth was not in custody, there
was no “stop” and therefore no “search.” 1d. Ex. D. at 38-39.
Thus, according to Judge Garb, “there was nothing to suppress.”
Id. However, Werneth was acquitted of all charges at trial.

(Conmpl . ¢ 15; Werneth Dep. at 113.)

1. STANDARD OF REVI EW

Summary judgnent shall be granted "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law." Fed. R Cv. P.
56(c). A factual dispute is material only if it mght affect the

outcone of the suit under the governing |law. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). \Wether a genui ne issue

of material fact is presented will be determned by asking if "a
reasonable jury could return a verdict for the non-noving party."
Id. In considering a notion for summary judgnent, "[i]nferences
should be drawn in the |light nost favorable to the non-noving
party, and where the non-noving party's evidence contradicts the
novant's, then the non-novant's nust be taken as true." Big

Apple BMN Inc. v. BMWof N. Am, Inc., 974 F.2d 1358, 1363 (3d

Cr. 1992) (citation omtted).



I11. DI SCUSSI ON

Wernerth’ s conpl aint contains the foll owi ng counts
agai nst Defendants: |) false arrest; I1) malicious prosecution;
I11) malicious abuse of process; IV) failure to train and
supervi se and V) unl awful search and seizure. Werneth does not
i ndi cate whether Counts I, Il and Il are based on state or
federal law. For purposes of this Menorandum and Order, the
court will assune that Counts | and Il are based on both state
and federal |aw.?

Def endants argue that: Pinkerton and Klein are entitled
to qualified imunity; Werneth’s Fourth Amendnent claimis noot
under the doctrine of collateral estoppel; there was no false
arrest as a matter of law, Werneth's state law clains are barred
by the Pennsylvania Political Subdivision Tort Cains Act (“Tort
Clainms Act”), 42 Pa. Cons. Stat. Ann. 8§ 8541, et seq.; there is
no evidence creating a genuine issue of material fact as to the
Township's liability; and that Werneth’s malici ous prosecution
claimfails as a matter of | aw because there was probabl e cause

to bring charges agai nst Werneth. The court wll first address

Werneth's federal clains, and then discuss his state | aw cl ai ns.

3 Count I'll (malicious abuse of process) nakes no
reference to any particular state or federal constitutional
provi sion or statute, asserting only that Defendants, through
their actions, “attenpted to coerce and or threaten Plaintiff
into relinquishing rights that he had or be arrested.” (Conpl. 1
4.) Because a malicious prosecution claimunder 8 1983 appears
to enconpass clains of malicious abuse of process, the court wll
assunme that Count 111 is based on state law. To the extent that
it mght be a federal claim it is enconpassed by the cause of
action in Count 11.



A. Minicipal Liability

In a § 1983 action, a nunicipality cannot be liable for
the m sconduct of its enployees under the doctrine of respondeat

superior. Monell v. Dep’'t of Soc. Servs., 436 U.S. 658, 691

(1978). The purpose of this rule is to distinguish the acts of

the municipality fromthe acts of its enpl oyees, and "thereby

meke clear that nunicipal liability is limted to action for

which the nunicipality is actually responsible.” Penbaur v. Gty

of Gncinnati, 475 U. S. 469, 479-80 (1986) (footnote omtted).

Liability may be shown either "by policies which affirmatively
command that it occur, or by acqui escence in a |ongstanding
practice or customwhich constitutes the 'standard operating

procedure' of the local governmental entity."* 1d.; see Beck v.

Cty of Pittsburgh, 89 F.3d 966, 971 (3d Cr. 1996) (stating that

Suprenme Court has "created a two-path track to nunicipa
l[iability under § 1983, depending on whether the allegation is
based on municipal policy or custoni).

Werneth offers no evidence of a policy or customon the
part of the Township | eading to unconstitutional conduct by its
police officers. Rather, Werneth sets forth only concl usory
al l egations of such a policy or custom |l eading to unlaw ul

searches and sei zures by the Townshi p’s enpl oyees. Thus, summary

7. A plaintiff establishes a governnent "policy" if he
proves that a "'decision maker possess[ing] final authority to
establish nmunicipal policy with respect to the action' issues an
of ficial proclamation, policy, or edict.” Andrews v. City of
Phi | adel phia, 895 F.2d 1469, 1480 (3d Gr. 1990) (citation
omtted).




judgnent in favor of the Township on all of Wrneth's federal
clains is appropriate. Monell, 436 U S. at 691. Accordingly,
the court will grant Defendants’ notion as to Counts I, I, IV
and V to the extent that they assert federal causes of action
agai nst the Townshi p.

B. Collateral Estoppel as to Werneth’s Fourth
Anmendnent C ai ns

Def endants argue that Werneth’s claimof illegal search
and seizure in Count V of the Conplaint is nmoot in |light of Judge
Garb’s decision to deny Werneth’s notion to suppress. They claim
that collateral estoppel bars Werneth fromre-litigating his
cl ai mof an unconstitutional search. (Defs.” Mt. for Summ J.
at unnunbered p. 6.)

A defendant in a § 1983 case may invoke coll ateral
est oppel based upon state crimnal proceedings. Allen v.

MCurry, 449 U.S. 90, 103-04 (1980); Todt v. Rubentstein, G v.

No. 81-2640, 1986 U. S. Dist. LEXIS 20770, *18 (E.D. Pa. Sept. 5,
1986). Under 28 U.S.C. 8§ 1738, federal courts are obligated to
afford state court judgnments the sane preclusive effect as woul d
the state court rendering the judgnent. Allen, 449 U S. at 95-
97. Accordingly, Pennsylvania | aw determ nes the preclusive
effect to be given Judge Garb’s denial of Werneth’s notion to
suppr ess.

Under Pennsylvania law, a party is barred fromre-
litigating an issue decided against himin a prior case when:

(1) he was a party to the prior litigation; (2) he
had a full and fair opportunity to litigate the issue
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in question in the prior proceeding; (3) the issue
decided in the prior proceeding was the sane as that
raised in the subsequent action; (4) the decision in
the prior proceeding was essential to the judgnent
rendered; and (5) a final judgnent was rendered on
the nerits.

Shelton v. Macey, 883 F. Supp. 1047, 1049 (E.D. Pa. 1995)

(citations omtted). |In Pennsylvania, a trial court judgnent is

final unless and until it is reversed. Li nnen v. Arnmminis, 991

F.2d 1102, 1107 (3d Gr. 1993).

There can be no dispute that Werneth was a party to the
proceedi ngs before Judge Garb. Wrneth was represented by
counsel at the suppression hearing who conducted thorough cross-
exam nations of Oficers Klein and Pinkerton. (Defs.’” Mt. for
Summ J. Ex. D at 10-23 & 30-35.) Additionally, Wrneth offered
evi dence at the suppression hearing. 1d. Ex. D at 35-36. Thus,
he had a full and fair opportunity to challenge the all eged
search. The issue at the suppression hearing -- whether the
of ficers searched Werneth in violation of the Fourth Amendment --
is identical to the issue before the court in the instant case.
Judge Garb’s determ nation that no Fourth Anendnent search had
occurred was essential to the judgnent denying Werneth’ s notion
to suppress. See id. Ex. D at 39 (denying notion to suppress).
Because Judge Garb entered an order denying the notion to
suppress, the fifth and final requirenent, that final judgnent
have been entered, is also satisfied. Although Werneth was
acquitted of the drug possession charges at trial, he neither

asserts nor offers evidence that Judge Garb’'s decision to admt



the marijuana and pi pe was subsequently reversed or otherw se
altered. Thus, Werneth's cl aimbased on an alleged ill egal
search is barred by the doctrine of collateral estoppel.
Accordingly, Defendants are entitled to sumary judgenent on
Count V of Werneth's Conpl aint.

Def endants’ notion is anbi guous as to whet her
Def endants seek to invoke coll ateral estoppel as a defense to
Counts | and Il of Werneth's Conplaint, which assert causes of
action for false arrest and nalicious prosecution.® Further, the
Conpl ai nt does not indicate whether these counts are based on
federal or state |law, or both.®

The court notes that to the extent that Counts | and ||

7

are based on federal law, * they are not barred by coll ateral

° Part 1V(2) of Defendants’ notion is entitled “Motness
of Fourth Amendnent Cains.” (Defs.’” M. for Summ J. at
unnunbered p. 6.) However, the first paragraph of that section
refers to “Plaintiff’s Fourth Anmendnent claimregarding the
alleged illegal search and seizure,” and Defendants only ask for
summary judgnent on Count V (Unlawful Search and Seizure). [d.
at unnunbered pp. 6-7. Conpounding this confusion is Defendants’
statenent that “[i]f Plaintiffs believed that police searched the
vehicle wi thout consent and that their arrest was unlawful (as
they nust believe by filing this civil action), they could have
rai sed those issues during the state proceedings.” 1d. at
unnunbered p. 6. There was no vehicular search in this case.

6 Plaintiff states, at the beginning of his Conplaint,
that “[t]his is an action under 42 U S.C. § 1983 for violations
of the Fourth and Fourteenth Amendnents of the United States
Constitution and other applicable state and federal |aw.”
(Conpl. at 1.)

! To the extent that these clains arise under federal
| aw, they must be based on the Fourth rather than the Fourteenth
Amendnent. See Gallo v. Gty of Philadelphia, 161 F. 3d 217, 221
(3d Gir. 1998) (noting that malicious prosecution clains should

(continued...)
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estoppel. Judge Garb’s decision only related to the suppression
of evidence chall enged on the ground that an unlawful search had
been conducted. (Defs.’” Mt. for Summ J. & Ex. D. at 38-39.)
Hi s judgnent denying the notion to suppress was based on his
concl usion that no search occurred, rather than that there was
probabl e cause to search Werneth. |d. Thus, the issue critica
to a determnation of Counts | and Il in this case - whether
there was probabl e cause to arrest and prosecute Werneth - was
not the same issue decided by Judge Garb nor was it essential to
Judge Garb’ s deci sion.

C. Werneth's Cains of False Arrest and Mli ci ous
Pr osecuti on

Under the Fourth Anendnent, a police officer may not

arrest and incarcerate a person except upon probabl e cause.

Luthe v. Gty of Cape May, 49 F. Supp. 2d. 380, 388 (D.N. J.
1999). “The proper inquiry in a [8] 1983 clai mbased on fal se
arrest or msuse of the crimnal process is not whether the
person arrested in fact conmtted the offense, but whether the
arresting officers had probabl e cause to believe the person

arrested had commtted the of fense.” Dowing v. City of

Phi | adel phia, 855 F.2d 136, 141 (3d Cr. 1988). The outcone of

t he prosecution of the state court charges is irrel evant. Kis v.

County of Schuykill, 866 F. Supp. 1462, 1469 (E.D. Pa. 1994)

(citing Roa v. City of Bethlehem 782 F. Supp. 1008, 1015 (E.D

’(...continued)
be based on explicit constitutional text rather than generalized
noti on of substantive due process).
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Pa. 1991)).

The issue of whether there was probable cause to arrest
shoul d usually be determ ned by the jury, but where there is no
genui ne issue of material fact and credibility conflicts are

absent, summary judgnent may be appropriate. Sharrar v. Felsing,

128 F.3d 810, 818 (3d Cr. 1997). “The question is for the jury
only if there is sufficient evidence whereby a jury could
reasonably find that the police officers did not have probable
cause to arrest.” |d.

To prevail on a 8 1983 malicious prosecution claim a
plaintiff nust prove the elenents of nalicious prosecution as
defined by the comon | aw of the forumstate, which in this case

is Pennsylvania. Merkle v. Upper Dublin Sch. Dist., 211 F. 3d

782, 791 (3d Gr. 2000) (citing HIfirty v. Shipman, 91 F. 3d 573,

579 (3d Cir. 1996)); Telepo v. Palner Township, 40 F. Supp. 2d

596, 610 (E.D. Pa. 1999). Accordingly, Wrneth nust denonstrate
that: (1) the defendants initiated a crim nal proceeding; (2)
which ended in the plaintiff’s favor; (3) which was initiated

Wi t hout probabl e cause; and (4) the defendants acted nmaliciously
or for a purpose other then bringing the crimnal defendant to
justice.® Merkle, 211 F.3d at 791. Because prosecution w thout

probabl e cause is not a constitutional tort in and of itself, the

8 Malice is defined as “either ill will in the sense of
spite, lack of belief by the actor hinself in the propriety of
t he prosecution, or its use for an extraneous inproper purpose.”
Lee v. Mhalich, 847 F.2d 66, 69-70 (3d Cir. 1988) (citing
Si npson v. Montgonery Ward & Co., 46 A 2d 674, 678 (Pa. 1946) and
Ruf f ner v. Hooks, 2 Pa. Super. C. 278, 282 (1896)).
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plaintiff must also “show sone deprivation of liberty consistent
wWith the concept of a ‘seizure.”” @Gllo, 161 F.3d at 222
(internal quotations and citations omtted).

To prevail on Counts | and Il, Werneth nust establish
that O ficers Pinkerton and Klein | acked probable cause to arrest
and institute charges against him There is a genuine issue of
material fact as to whether Werneth produced the pipe and
marijuana voluntarily, whether it was planted on him or whether
it was even produced at the scene. There is evidence that
Werneth was in possession of this evidence on the night in
gquestion. Specifically, Defendants’ offer the testinony of
Oficers Klein and Pinkerton fromthe suppression hearing as well
as an affidavit of probable cause conpleted by Oficer Kl ein as
to these asserted facts. (Defs.” Mdt. for Summ J. Exs. C & D.)
However, in his deposition and in a nunber of subm ssions to the
court, including his response to the instant notion, Wrneth
attests that the marijuana and pi pe were either planted on himor
were never on his person at all. (Wrneth Dep. at 102-106 & 113-
114; Pl.’s Opp’'n at unnunbered p. 9; Conpl. § 14.) There is
obviously a credibility conflict between the testinony of
O ficers Pinkerton and Klein on the one hand and Werneth on the
other. |If Werneth voluntarily handed over the marijuana and pipe
to the officers, the court would likely find that probable cause
existed to arrest and prosecute Werneth. However, if it is
denonstrated that this evidence was planted on Werneth or was

never on his person, the court would likely find that there was
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no probable cause to arrest or charge Werneth and that O ficers
Klein and Pinkerton were not entitled to qualified i mmunity
because they arrested and charged Werneth knowi ng that probable
cause was | acki ng.

Wthout a determ nation of the critical facts
surroundi ng Werneth’s arrest and prosecution, the court is unable
to address the | egal issues of probable cause and qualified
imunity.® Because resolution of a genuine issue of materi al
fact is for the jury, Defendants’ Mtion for Summary Judgnent
will be denied as to the causes of action against Oficers Kl ein
and Pinkerton in Counts | and Il to the extent that they are
based on federal law. Al so, because Werneth's state | aw causes
of action for false inprisonment and malicious prosecution are
basically identical to their federal counterparts regarding the
el ement of probable cause, Defendants are not entitled to summary
judgnent on Counts | and Il to the extent that they sound in
state I aw on the grounds that probable cause existed to arrest

and charge Werneth. *°

o Governmental officials performng discretionary
functions are generally shielded fromliability for civil damages
where their conduct does not violate clearly established
statutory or constitutional rights of which a reasonabl e person
woul d have known. Harlow v. Fitzgerald, 457 U S. 800, 818
(1982); Sherwood v. Mulvihill, 113 F. 3d 396, 398-99 (3d Gr.
1997). O ficers who reasonably but m stakenly concl ude that
their conduct conports with the Fourth Amendnent’s requirenents
are entitled to immnity. Sharrar, 128 F.3d at 826 (quoting
Hunter v. Bryant, 502 U S. 224, 227 (1991)).

_ _m ~ Under Pennsylvania law, there is no longer a
di stinction between fal se arrest and nalici ous prosecution,
(continued...)
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D. | munity fromSuit on Werneth's State Law d ai ns_of

Fal se Arrest, Mlicious Prosecution and Mlici ous
Abuse of Process

Def endants argue, however, that even if probable cause
was | acking, Pennsylvania |law affords themimmunity fromsuit on
Counts I, Il and Ill to the extent that they assert state |aw
intentional tort causes of action.

Pennsyl vania’s Political Subdivision Tort C ainms Act
provides that a | ocal agency is imune fromsuit based on state
| aw tort causes of action, unless the plaintiff can establish
that the allegedly wongful act falls into one of eight
exceptions.' 42 Pa. Cons. Stat. Ann. § 8541, et seq. A
muni ci pal enpl oyee has inmmunity fromsuit to the sanme extent as
the nmunicipality, unless the enployee’s tortious conduct was

i ntentional. Id. § 8550; Hill v. Borough of Swarthnore, 4 F.

Supp. 2d 395, 397 (E.D. Pa. 1998). Accordingly, a nunicipal
enpl oyee remains personally liable for willful msconduct. See

IIliano v. day Township, 892 F. Supp. 117, 121 (E.D. Pa. 1995)

19(....continued)
al t hough they still nust be distinguished for pleading purposes.
29 P.L.E., Malicious Prosecution § 26. Wth regard to Count 111,
| ack of probable cause is not an el enent of a malicious abuse of
process claimin Pennsylvania. Shiner v. Mriarty, 706 A 2d
1228, 1236 (Pa. Super. Ct. 1998).

1 The statute states that:
Except as provided in this subchapter, no | ocal agency shal
be l|iable for any damages on account of any injury to a
person or property caused by any act of the | ocal agency or
an enpl oyee thereof or any other person.

42 Pa. Cons. Stat. Ann. § 8541.
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(stating that enployee remains personally liable for intentional

torts) (citations omtted); Simmons v. Township of Mon, 601 A 2d

425, 429-30 (Pa. Commw. Ct. 1991) (noting that allegations
agai nst county detectives nmust rise to |l evel of official
m sconduct to renove grant of immunity).

1. Northanpton Township

The Township is immune fromsuit on Werneth's state | aw
causes of action. None of the exceptions to inmunity are
rel evant here. Thus, sumary judgnment will also be granted in
the Township's favor on Counts I, Il and Il to the extent that
t hey assert causes of action under state |aw

2. Oficers Pinkerton and Klein

However, contrary to the Defendants’ assertions,
Oficers Pinkerton and Klein are not inmune fromsuit under the
Tort Clains Act. Werneth alleges that the officers “planted”
evi dence on himfor the purpose of coercing himinto making
“fal se statenments and accusations” and arresting and chargi ng him
wi th drug possession when he refused to do so. (Conpl. ¥ 14.)
These are allegations of willful m sconduct, and are therefore

sufficient to renove the grant of immnity fromsuit under the

12 To qualify as an exception to imunity, the plaintiff
must show (1) that the damages woul d be recoverabl e under a
common | aw cause of action or statute if the injury were caused
by a person without a defense under 88 8541 & 8546, and (2) the
injury was caused by the negligence of the | ocal governnent or
its agent with regard to notor vehicles, care of personal
property, mai ntenance of real property or trees, traffic
controls, operation of utility services, sidewal ks, or aninmals.
42 Pa. Cons. Stat. Ann. § 8542.
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Tort Cains Act. See Simmobns, 601 A 2d at 427 & 429-30 (noting

that plaintiff nust allege willful m sconduct to renove

official’s immunity fromclaimof, inter alia, false arrest).

Thus, O ficers Pinkerton and Klein are not i mune fromsuit on
Werneth’'s state causes of action for false arrest, malicious
prosecution or malicious abuse of process. Accordingly,

Def endants’ notion will be denied as to Counts I, Il and Ill to
the extent that they assert state | aw causes of action agai nst
O ficers Klein and Pinkerton.

E. Mbtion to Produce Evidence

Werneth requests an Order directing Bucks County’'s 911
Enmergency Dispatch to produce a copy of the 911 call nade by
Werneth shortly after m dni ght on Novenber 2, 1997. Wrneth
asserts that this tape plays a critical role in this litigation.

®in view of the

Al t hough Werneth's motion is untimely, *
court’s ruling and because the information sought could be
important in the devel opnent of the factual record at a |ater
point in this case, the court will grant the notion. Because
Werneth seeks this discovery froma non-party, discovery can be
had t hrough the issuance of subpoenas pursuant to Federal Rul e of
Cvil Procedure 45. Wrneth will be given fifteen (15) days to
i ssue and serve a subpoena duces tecum on the Bucks County 911

Enmergency Di spatch, or other person or appropriate entity,

directing that copies of any recordings of Werneth's calls on

13 The di scovery deadline in this case was June 30, 2000.
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Novenber 2, 1997 be produced. Failure to issue and serve a
subpoena within fifteen days wll preclude discovery of the 911

t apes.

I'V.  CONCLUSI ON

For the reasons set forth above, Defendants’ Motion for
Summary Judgnent will be: granted in favor of the Township on al
counts; granted in favor of Oficers Pinkerton and Klein on
Counts IV and V; and denied as to the remaining Counts. The

Motion to Produce Evidence will be granted.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL WERNETH, SR : ClVIL ACTI ON
V. :
NORTHAMPTON TOMNSHI P, et al . : NO. 99-5408
ORDER
AND NOW TO WT, this day of Novenber, 2000, upon

consi deration of defendants Northanpton Township, et al.’s Mtion for
Summary Judgnent; plaintiff Mchael Werneth, Sr.’s Qpposition thereto
and plaintiff Mchael Wrneth, Sr.’s Mdtion to Produce Evidence, IT
| S ORDERED t hat Defendants’ Mtion for Summary Judgnent is GRANTED to
the extent that it requests sunmary judgnent in favor of defendant
Nor t hanmpt on Township on all counts and to the extent that it seeks
summary judgnent on Counts IV and V in favor of Oficers Charles J.
Pinkerton and WlliamP. Klein. Said notion is DENIED in all other
respects. Judgnent is entered in favor of defendant Northanpton
Township on all counts and in favor of defendants O ficers Charles J.
Pinkerton and WlliamP. Klein on Counts IV and V.

| T 1S FURTHER ORDERED t hat plaintiff M chael Wrneth,
Sr.’s Motion to Produce Evidence is GRANTED. Wrneth has fifteen
(15) days fromthe date of this Order to issue and serve upon the
Bucks County 911 Energency Di spatch, or other person or appropriate
entity, a subpoena duces tecumdirecting that copies of any
recordi ngs of Werneth’s 911 calls on Novenber 2, 1997 be produced.

Failure to issue and serve a subpoena within fifteen days wl|

precl ude di scovery of the 911 tapes.




LOU S C. BECHTLE, J.



