IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: DI ET DRUGS : MDL DOCKET NO. 1203
( PHENTERM NE, FENFLURAM NE

DEXFENFLURAM NE) PRODUCTS

LI ABI LI TY LI TI GATI ON

TH' S DOCUMENT RELATES TO

SHEI LA BROMWN, et al.

V.

AMERI CAN HOVE PRCODUCTS :
CORPORATI ON : CIVIL ACTION NO 99-20593

VEMORANDUM AND PRETRI AL ORDER NO

Bechtl e, J. Novenber , 2000
Presently before the court are: (1) Cass Counsel’s Mtion

to I npose Bond on Cbjectors for the Filing of an Appeal and Jane

Scuteri, et al.’s, Vinson Carithers, IlIl’s and the Dunn

bj ectors’ oppositions thereto; and (2) Cass Counsel’s Mtion to

| npose a Bond Requirenent on the Jamail Objectors for the Filing

of an Appeal, Objector Tracy Bennett-Johns’ Response thereto and

Cl ass Counsel’s Reply to said response. For the reasons set

forth below, the notions will be granted in part and denied in

part.
BACKGROUND
Cl ass Counsel noves the court to inpose a sizable
super sedeas bond* upon the Napoli, Flenm ng, Milligan, Conzal ez,

Al exander, Benjamn, Blizzard and Jamail objectors (collectively

! See infra Il.A (defining supersedeas bonds).



the “Cbjectors”) as a condition of pursuing an appeal. The
appeals at issue relate to this court’s approval of a class
action Settlenment involving plaintiffs who allege that they have

suffered, inter alia, heart valvul opathy fromthe ingestion of

the diet drug conbi nati on known as Fen- Phen.

In Pretrial Order No. 1415, this court certified a
Settl enent Cl ass and approved the Nationwi de C ass Action
Settl enent Agreenent between the parties to this action on August
28, 2000.% Pretrial Oder No. 1415 was the cul m nation of the
Settl enent approval process, which began in Novenber 1999 when
the court ordered all C ass Menbers and other interested parties
to submt conmments in opposition to the proposed Settl enent
bef ore March 30, 2000. (Pretrial Order No. 997 { 18.) Persons
wi shing to opt-out of the class were required to do so by that
date. Id. T 19. Also part of the approval process was a
fairness hearing held in May 2000 at whi ch anyone who had
subm tted objections pursuant to Pretrial Order No. 997 was given
t he opportunity to offer evidence concerning the proposed

Settl ement. See Mem and Pretrial O der No. 1415 at 14

2 The class certified by the court includes:

Al'l persons in the United States, its possessions and
territories who ingested Pondimn (R) and/ or Redux
(RN (“Diet Drug Recipients”), or their estates,

adm ni strators or other |egal representatives, heirs
or beneficiaries (“Representative Caimnts”), and
any ot her person asserting the right to sue AHP or
any Rel eased Party . . . by reason of their persona
relationship with the Diet Drug Recipient, :

(Pretrial Order No. 1415 T 3.)



(di scussing Fairness Hearing).

Al t hough the appeal s may chal | enge vari ous aspects of the
Settlenent, it appears that the Objectors primarily challenge its
linking of class nenbers’ receipt of nedical nonitoring benefits
to final judicial approval. (Tr. 10/25/00 at 62-63.) 3

Cl ass Counsel clains that the Objectors’ attorneys
purposefully left a fewclients in the Settlenent Cass in order
to gain standing to appeal. (Mdt. to Inpose Bond on Objectors
for the Filing of an Appeal (“Mdt. to Inpose Bond on Certain
bjectors”) at 3 n.1l.) dCass Counsel asserts that the appeals
are neritless and solely an attenpt to | everage settlenents in
Separate cases or obtain unauthorized fees. 1d. As support for
this argunent, C ass Counsel states that the Objectors either did
not participate at all in the Fairness Hearing, or participated
only marginally. See id. at 4-10 (setting forth O ass Counsel’s
characterization of Objectors’ participation in Fairness hearing
and overall Settlenent approval process). According to O ass
Counsel , these appeals will cause the class to suffer significant
and possibly irreparable harmresulting froma delay in the
provi sion of nedical and nonetary benefits to class nenbers if a
bond is not issued. [d. at 10-11. Accordingly, Cass Counsel

noves for inposition of a bond in the anount of $5, 000, 000. 00

3 At the October 25, 2000 status conference for this ML
1203, Edward Blizzard, |iaison counsel for the Objectors, and
Kennet h J. Chesebro, counsel for the Napoli Objectors, spoke on
behal f of the Objectors regarding these two notions. (Tr.

10/ 25/ 00 at 60.)



upon each group of objectors pursuant to Federal Rules of
Appel | ate Procedure 7 & 8 and Federal Rule of Civil Procedure
62(d) .

The Objectors’ attorneys contend that they are advancing the
| egiti mate objections of over 2,000 clients and that they
participated neaningfully in the Fairness Hearing and the
Settl enent approval process. See Tr. 10/25/00 at 64-65
(reflecting M. Blizzard' s argunent that Objectors coordi nated
presentation at Fairness Hearing through him. According to the
bj ectors, Cass Counsel only seeks to inpose a bond requirenent
in order to squelch the Objectors’ appeals. 1d. at 64. They
note that C ass Counsel has not sought to inpose bond on a nunber
of other appellants, including Interneuron Pharnmaceuticals, Inc.,
Les Laboratories Servier, Blue Cross/Blue Shield, ClGNA and

several other subrogation interests. 1d. at 63.

1. DI SCUSSI ON

Cl ass Counsel argues that Federal Rules of Appellate
Procedure 7 & 8, Federal Rule of Cvil Procedure 62(d), as well
as the court’s inherent equity power permt the court to inpose a
si zabl e bond on the filing of an appeal. Accordi ngly, they
request that the court require each objector to post a bond to
cover: (1) costs on appeal; (2) attorney’s fees on appeal; and
(3) damages resulting fromthe delay and/or disruption of
Settl enent adm nistration caused by the appeal. d ass Counsel

suggests that a bond of not |ess that $5, 000, 000.00 be inposed
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upon each set of objectors.

The Objectors argue that none of the rules cited by d ass
Counsel authorize the relief sought and that even if such a bond
wer e aut hori zed, C ass Counsel have not denonstrated that the
bj ectors are inproperly interfering with the judgnent and
t hereby del ayi ng recei pt of Settlenment benefits by class nenbers.

A. A Super sedeas Bond May not be Inposed in the Absence of

a Stay

Cl ass Counsel characterizes the type of bond that they
request as a “supersedeas” bond. (Mdt. to |Inpose Bond on Certain
(bjectors at 1; Mot. to Inpose Bond on Jamail CObjectors at 1.)
However, as discussed below, the district court has no power to
i npose a supersedeas bond in the absence of a stay. Furthernore,
it appears that the nature of the bond requested by class counsel
is a cost bond rather than a supersedeas bond.

A supersedeas bond is defined as a “bond required of one who
petitions to set aside a judgnent or execution and from which the
ot her party may be nade whole if the action is unsuccessful.”

Bl ack’s Law Dictionary 738 (6'" ed. 1990). Federal Rule of G vil
Procedure 62(d) provides that an appellant may obtain a stay of

j udgnment by giving a supersedeas bond. Fed. R Cv. P. 62(d). A
party must nove in the district court for approval of a
supersedeas bond. Fed. R App. P. 8(a)(1l)(B

As noted by the Court of Appeals for the Second Circuit in

Adsani v. MIller, “cost bonds and supersedeas bonds ‘shoul d not

be confused.’” Adsani, 139 F.3d 67, 70 n.2 (2d Cr. 1998)



(quoting Wight, MIler and Cooper, 16A Federal Practice &
Procedure: Jurisdiction 2d 8§ 3953 at 278 (1996)). As the Adsani
court expl ai ned, a supersedeas bond is retrospective and covers
sunms related to the nerits of the underlying judgnent and a stay
of its execution, whereas a cost bond is prospective and rel ates
to the potential expenses of litigating the appeal. |1d.
(citation omtted).

The | anguage of Federal Rule of Cvil Procedure 62 indicates
that a co-requisite to inposition of a supersedeas bond is a
notion for a stay by the appellant. For exanple, Rule 62(d)
states that “[w] hen an appeal is taken the appellant by giving a
super sedeas bond may obtain a stay . . . . The stay is effective
when the supersedeas bond is approved by the court.” The court
agrees with the OQojectors that these Rules do not condition the
appeal on posting of a bond. Rather, they only condition the
stay of execution, not the right to appeal, on the posting of a

supersedeas bond. See In re Farrell Lines, Inc., 761 F.2d 796,

797-98 (D.C. Cr. 1985) (stating that failure to furnish

super sedeas bond does not forfeit appellant’s right to appeal).

Al so, nothing in the | anguage of these rules indicates that an

appel l ee can nove the court for inposition of a supersedeas bond.
Cl ass Counsel cites no case actually holding that a

super sedeas bond can be inposed in the absence of a notion for a

stay. See, e.d., United States ex rel Terry Inv. Co. v. United

Funding & Investors, Inc., 800 F. Supp. 879, 881 (E. D Cal. 1992)

(hol ding that court had no power to inpose supersedeas bond
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absent stay, despite appellee’'s argunent that appeal constituted
de facto stay in class action). Cass Counsel does cite In re

NASDAQ Mar ket Mar ket - Makers Antitrust Litigation for the

proposition that filing a notice of appeal in a class action acts
as a de facto stay and that the district court can inpose a
“substanti al supersedeas bond” on objectors who use appellate
threats to coerce a settlenent for private, unrelated cases. |In
re NASDAQ, 187 F.R D. 124, 127-28 (S.D.N. Y. 1999). However, that
case dealt with inmposition of an appeal bond* under Rule 7, not a
super sedeas bond. [d. at 127.

Al t hough the consequences of an appeal from approval of a
class action settlenent may be simlar to a stay, the court
neverthel ess concludes that it has no authority to inpose a
super sedeas bond in the absence of an appellant’s notion for a
formal stay of execution.

B. The Court May | npose a Bond to Cover Costs on Appea

Under Federal Rule of Appellate Procedure 7, the district
court “may require an appellant to file a bond or provide other
security in any anpbunt necessary to ensure paynent of costs on
appeal .” Fed. R App. P. 7. Failure to conply with the Rul es
of Appellate Procedure is grounds “for such action as the court
of appeal s deens appropriate, which may include dism ssal of the

appeal .” Fed. R App. P. 3(a). Thus, an appeal can effectively

4 Cost bonds are al so known as appeal bonds. See Bl ack’s
Law Dictionary 97, 346 (6'" ed. 1990) (defining appeal bonds and
cost bonds in reference to Fed. R App. P. 7).
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be conditioned on the appellant’s posting of a bond required by

the district court. See generally Zebrewski v. Hanna, 973 F. 2d

1001, 1006 (1°" Cir. 1992) (citing Sckolnick v. Harlow, 820 F.2d
13 (1% Cir. 1987)) (noting that failure to post Rule 7 bond may

result in dismssal); Patrick v. John Odato Water Serv., 767 F.

Supp. 107, 109 (D.V.Il. 1991) (discussing dismssal as sanction
for failure to tinely post bond); but see Wight, MIller &
Cooper, 16A Federal Practice & Procedure: Jurisdiction 2d 8§ 3953
at 278-79 (1996) (stating that “failure to post such a bond is
easily correctabl e and, standing al one, should not warrant
di smssal ).

The Third G rcuit has held that “costs” under Rule 7 are
defined in reference to Federal Rule of Appellate Procedure 39°

and 28 U.S.C. § 1920.° Hirschensohn v. Lawers Title Ins. Corp.,

° Under Rule 39, the follow ng costs on appeal are
taxable in the district court:

(1) the preparation and transm ssion of the record;
(2) the reporter’s transcript, if needed to
determ ne the appeal;

(3) premuns paid for a supersedeas bond or other
bond to preserve rights pendi ng appeal ; and

(4) the fee for filing the notice of appeal.

Fed. R App. P. 39(e).
6 Under 28 U. S.C. 8 1920, taxable costs are:

(1) Fees of the clerk and narshal;

(2) Fees of the court reporter for all or any part

of the stenographic transcript necessarily obtained

for use in the case;

(3) Fees and di sbursenents for printing and

W t nesses;

(4) Fees for exenplification and copies of papers
(continued...)



Gv. No. 96-7312, 1997 W. 307777, *2-3 (3d Cir. June 10, 1997);
see McDonald v. McCarthy, 966 F.2d 112, 115 (3d Cr. 1992)

(stating that “ordinarily, ‘costs’ for the purposes of Rule 39
shoul d be defined with reference to 28 U . S.C. § 1920”). These
costs include printing and produci ng copies of briefs,

appendi ces, records, court reporter transcripts, prem uns or
costs for supersedeas bonds, or other bonds to secure rights
pendi ng appeal, and fees for filing the notice of appeal. 1d. at

*1. Hirschensohn al so held, however, that attorneys’ fees were

not included in the term“costs” for the purposes of Rules 7 and

39. Id.; see also Gerstein v. Mcron Tech., Inc., Cv. No. 89-

1262, 1993 U.S. Dist. LEXIS 21213, *2-3 (D. lIdaho Dec. 6, 1993)
(stating that costs under Rule 7 are those that may be taxed
agai nst unsuccessful litigant under Rule 39, and do not include

attorney’s fees); Donaldson v. Inperial Cas. & Indem Co., Cv.

No. GB8-52, 1989 U.S. Dist. LEXIS 17920, *2 (WD. Mch. Sept. 21,
1989) (citations omtted) (sane).

Enpl oyi ng a broader reading of Rule 7, the Court of Appeals
for the Second Circuit has held that attorneys’ fees are part of

“costs” when the statute providing the substantive |aw of the

8(...continued)
necessarily obtained for use in the case;
(5) Docket fees under section 1923 of this title;
and
(6) Conpensation of court appointed experts,
conpensation of interpreters, and sal aries, fees,
expenses and costs of special interpretation
on services under section 1928 of this title.

28 U S.C. § 1920.



case authorizes an award of attorney’'s fees to the prevailing

party. See Adsani, 139 F.3d at 71-76 (including attorney’ s fees

as “costs” under Rule 7 in copyright infringenent action); see

also In re NASDAQ, 187 F.R D. at 128 (including attorney’s fees

in Rule 7 bond where appeal governed by Clayton Act). Also in
Adsani , the Second Circuit rejected the appellant’s argunent that
Rul e 39 defines “costs” for all of the Rules of Civil Procedure.
Adsani, 139 F.3d at 75. Rather, the court noted, Rule 39
“defines the circunstances under which the costs should be
awarded.” 1d. Thus, according to the Second Crcuit, “costs”
under Rule 7 may include “costs” as defined by the rel evant
substantive statute governing the appeal, and are not limted to
the “costs” enunerated in Rule 39. 1d. at 75 n.9; see also

Mont gonery & Assocs. v. CFTC, 816 F.2d 783, 784 (D.C. Gr. 1987)

(holding that “costs” in Rule 39 may include attorney’'s fees
where substantive statute includes attorney’s fees as “costs”). ’
Cl ass Counsel’s argunent that attorney’s fees should be
included in the “costs” covered by a Rule 7 bond is unavailing.

The wei ght of authority indicates that “costs” under Rule 7

! In Sckolnick v. Harlow, not cited by O ass Counsel or
bjectors, the First Crcuit affirnmed the district court’s
inposition of a Rule 7 bond to secure costs, including attorney’s
fees, that m ght be awarded pursuant to Rules 38 and 39.

Sckol nick, 820 F.2d 13, 15 (1° Cir. 1987). However, the court’s
hol di ng was based on a conclusion that the district court did not
abuse its discretion in determning the appeal to be frivol ous
and predicting that sanctions m ght be inposed under Rul e 38.

Id. It appears that the pro se plaintiff did not argue that Rule
7 bonds did not include attorney’s fees or damages, nor did the
court engage in any analysis of Rule 7. 1d. Thus, this case is
of limted precedential value.
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generally do not include attorney's fees. Furthernore, Adsani

and 1 n re NASDAQ appear to stand for the Iimted proposition that

statutorily authorized costs nmay be included in an appeal bond
authorized by Rule 7. In any event, they are not controlling
authority in this district.

Cl ass Counsel also cites In re NASDAQ for the proposition

that a bond i nposed under Rule 7 can secure damages caused by
delay incident to an appeal. (Mdt. to Inpose Bond on Certain
bjectors at 11.) |In that case, the district court inposed a
bond of over $100, 000. 00 on an objector whose appeal from
approval of a class action settlenent was found by the court to

be “objectively unreasonable.” 1n re NASDAQ 187 F.R D. at 128.

I ncluded in the bond were projected costs to the settlenent trust
resulting fromthe delay incident to appeal. [d. at 128-29. The
court noted that “an appeal bond provides a ‘guarantee that the
appel | ee can recover fromthe appellant the damages caused by the
delay incident to the appeal.’” 1d. at 128 (quoting Morgan

GQuaranty Trust Co. of N.Y. v. Republic of Palau, 702 F. Supp. 60,

65 (S.D.N. Y. 1988)). However, the two cases cited by the

district court as support for this proposition dealt with

super sedeas bonds, not costs bonds inposed under Rule 7. See

Morgan, 702 F. Supp. at 65 (stating that “a supersedeas bond
provi des a guarantee that the appellee can recover

damages caused by the delay”); Omha Hotel Co. v. Kountze, 107

U S 378, 392 (1883) (discussing neasure of danmages recoverable

on “an appeal bond given for supersedeas of execution on a decree

11



of foreclosure”).® It appears that In re NASDAQ overl ooked the

subtl e but inportant difference between cost bonds and
super sedeas bonds, and thus does not offer persuasive support for
Cl ass Counsel’s argunent.

Accordingly, the court concludes that for purposes of the
i nstant case, “costs” under Rule 7 are limted to the costs
enuner at ed under Federal Rules of Appellate Procedure 7 and 39

and 28 U . S.C. § 1920. Hi r schensohn, 1997 WL 307777 at *2-3.

C. The Court will Require Ohjectors to Post a Bond in the
Anmount of $25, 000.00, for which Objectors are Jointly
and Severally Responsible

A district court may not inpose bond in an anount beyond
what is necessary to ensure adequate security if to do so would

effectively preclude pursuit of an appeal. See Lindsey v.

Nornmet, 405 U.S. 56, 77-79 (1972) (holding statute conditioning
appeal on posting of double bond unconstitutional under

Fourteenth Amendnment equal protection clause).® Nor may a bond
be i nposed for the purpose of discouraging exercise of the right

to appeal. See Cark v. Universal Builders, Inc., 501 F.2d 324,

341 (7'M Cir. 1974) (stating that “any attenpt by a court at

preventing an appeal is unwarranted and cannot be tolerated”).

8 Al t hough Omaha Hotel does use the term “appeal bond,”
it is clear fromreading the case that the bond at issue was a
“super sedeas bond.” See Omaha Hotel, 107 U. S. at 379 (stating
t hat “defendants appeal ed, and, to obtain supersedeas of
execution, gave the appeal bond which is the subject of the
present controversy”).

o Presunably, a challenge to a bond i nposed under the

Federal Rul es of Appellate procedure woul d be based on the due
process clause of the Fifth Anendnent.
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However, although requiring security for paynent of costs has a
deterrent effect on the exercise of appellate rights, the
gover nnent neverthel ess has the power to deny access to the

courts if the condition of reasonable security is not net. Cohen

v. Beneficial Loan Corp., 337 U S. 541, 552 (1949); Adsani, 139

F.3d at 77.
Rule 7 was not intended to be used as a neans of
di scouragi ng appeals, even if perceived to be frivol ous. See |

re Anerican President Lines, Inc., 779 F.2d 714, 717 (1985)

(denyi ng bond requested because it failed as |legitimte neans of
protecting appel |l ee against possibility that appeal m ght turn
out to be frivolous). There are neans other than bonds which
adequately protect an appell ee against frivol ous appeals. One
such device is an immedi ate notion to dismss filed in the court
of appeals. 1d. This is available at the beginning of the
appeal and may provide relief before expenses begin to nount.
Id. Another protective device is Rule 38, under which just
damages and single or double costs, including attorney’s fees,
may be awarded to the appellee if the Court of Appeals determ nes
that the appeal was frivolous. Fed. R App. P. 38; Donaldson,
1989 U.S. Dist. LEXIS 17920, at *4. Thus, even if these appeals
are frivolous and solely an attenpt to | everage an inventory
settl enent, O ass Counsel has adequate renedies available to it

in the court of appeals. ™

10 This court has the power to hold the bjectors’
(continued...)
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To grant Cl ass Counsel’s request and inpose a bond of
$5, 000, 000. 00 upon each objector would be excessive. First, a
$5, 000, 000. 00 bond requi rement on each set of objectors would
effectively squelch the right to appeal for many if not all of
them Secondly, the “costs” which this court is authorized to
consider in calculating the amount of bond will hardly anount to
$40, 000, 000. 00 (%5, 000, 000.00 times 8 sets of objectors).

The court concludes that $25,000.00 is a reasonable estinate
of Cl ass Counsel’s costs in defending these appeals. These costs
i nclude printing and produci ng copies of briefs, appendices,

records and court reporter transcripts. See Hi rschensohn, 1997

W. 307777 at *1 (setting out costs under Rule 7). The service
list in this case contains 87 attorneys that nust be served with
copies of briefs. Thus, the printing expenses al one for
defending this appeal may run into the thousands of dollars. See
3d Cr. R 39.3 (discussing taxation of reproduction costs of
bri efs and appendi ces).

Presumabl y, sone of the objectors will utilize parts of the

record and reproduce exhibits that others will not. Al so, sone

19(....continued)
attorneys liable for unreasonably and vexatiously nultiplying
proceedi ngs under its inherent equitable powers and 28 U S.C. §
1927. See Hall v. Cole, 412 U S. 1, 4-5 (noting that federal
courts may exercise equitable powers to award attorney’s fees);
Wlliams v. Gant Eagle Mts., Inc., 883 F.2d 1184, 1191 (3d Cir.
1989) (stating that 8§ 1927 sanctions should only be inposed in
i nstances of serious and studied disregard for judicial process).
It does not follow, however, that the court can include expenses
related to this conduct in a Rule 7 bond and condition the appeal
upon posting of that bond. Requests for such sanctions are best
addressed by the court of appeals under Rul e 38.
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objectors will likely raise different issues in their appeals
than others, causing the class to incur either nore or |ess
expense than incurred defending the appeals of other objectors.
Accordingly, the bjectors will be jointly and severally
responsi bl e for posting the $25,000.00 bond. The court believes
that this arrangenent will adequately secure recovery of costs
shoul d the class prevail but will not work a financial hardship

on the exercise of the hjectors’ rights to appeal. See Adsani,

139 F. 3d at 76-78 (holding that $35, 000. 00 bond not

unconstitutional barrier to appeal where no showing of inability

to pay).

11, CONCLUSI ON

For the reasons set forth above, C ass Counsel’s notions
will be granted in part and denied in part. An appropriate order

foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: DI ET DRUGS : MDL DOCKET NO. 1203
(PHENTERM NE, FENFLURAM NE, :

DEXFENFLURAM NE) PRODUCTS

LI ABI LI TY LI TI GATI ON

TH' S DOCUMENT RELATES TO

SHEI LA BROMWN, et al.

V.

AMERI CAN HOVE PRCODUCTS :
CORPORATI ON : CIVIL ACTION NO 99-20593

PRETRI AL _ORDER NO.

AND NOW TO WT, this day of Novenber, 2000, upon
consideration of: (1) Cass Counsel’s Mtion to |Inpose Bond on
bjectors for the Filing of an Appeal and Jane Scuteri, et al.’s,
Vinson Carithers, I11’s and the Dunn Cbjectors’ oppositions
thereto; and (2) O ass Counsel’s Mtion to Inpose a Bond
Requi renment on the Jamail Objectors for the Filing of an Appeal,
bj ector Tracy Bennett-Johns’ Response thereto and C ass
Counsel’s Reply to said response; IT IS ORDERED that O ass
Counsel's notions are GRANTED in part and DENIED in part. The
notions are denied with respect to the request that a bond of
$5, 000, 000. 00 be inposed on each set of objectors. The notions
are granted in that the Objectors shall be jointly and severally

responsi bl e for posting a $25, 000. 00 bond to ensure paynent of

costs incurred by the class on appeal should the class prevail.

LOU S C. BECHTLE, J.



